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and professional organization. CCSA’s member schools are California public
schools dedicated to innovation and educating public school students more
effectively than district-run schools have done. CCSA advances the charter school
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INTRODUCTION

The California Charter Schools Association (“CCSA”) and the National

Alliance for Public Charter Schools (“NAPCS”) (collectively, the “Charter

Associations”) respectfully urge this Court to affirm the District Court’s well

founded ruling that Willits Charter School (“WCS”) is an “arm of the state” for

Eleventh Amendment immunity purposes and, therefore, not a person potentially

liable under 42 U.S.C. § 1983.

The District Court’s ruling is the correct determination dictated by law as

amply demonstrated by the record and WCS’s brief. The focus of this brief is to

provide additional background concerning (i) charter schools, (ii) the important

role they play in public education and (iii) charter school funding by the State.

Charter schools are public schools created and operated by parents,

educators or community groups to fill an educational need not otherwise fulfilled

by district-run public schools. Charter schools receive funding from the State like

school districts. School districts and the public schools they run have been

unequivocally determined to be an “arm of the state” for Eleventh Amendment

immunity purposes. Likewise, for all of the same reasons public charter schools

are too. Reversal of the District Court’s decision could open the floodgates to

litigation threatening the already limited State funding upon which charter schools

rely.
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Charter schools are a vital growing part of public education. In California

alone there are over 900 charter schools serving more than 365,000 public school

students, representing 9.2 % of public schools in California for the 2010-11 school

year. (See http://dashboard.

publiccharters.org/dashboard/schools/page/overview/state/CA/year/2011;

http://www.calcharters.org/CCSA_Fact_Sheet.pdf.)

The District Court’s ruling is correct as a matter of law and equity. The

Charter Associations urge this Court to uphold that ruling.

I.

CHARTER SCHOOLS ARE PUBLIC SCHOOLS THAT PLAY
AN IMPORTANT ROLE IN PUBLIC EDUCATION

A. Charter Schools Are A Vital Part of California’s Public
School System.

Charter schools are part of California’s public school system. Cal. Educ.

Code § 47615(a)(1) &(2). Like public school districts, charter schools must be

nondiscriminatory, nonsectarian, open to all students and tuition-free. Cal. Educ.

Code § 47605(d)(1). In addition, charter schools must meet statewide standards

and must conduct the same pupil assessments as those conducted in noncharter

public schools. Cal. Educ. Code § 47605(c)(1). Their teachers must be

credentialed. Cal. Educ. Code § 47605(l).
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B. Given Their Successful Track Record, Charter Schools
Have Grown Rapidly In Size And Number.

Charter schools operate in forty states and are a large, growing, integral part

of public education. (http://dashboard.publiccharters.org

/dashboard/schools/page/overview/state/CO/year/2011;

http://dashboard.publiccharters.org/dashboard/schools/page/growth/year/2011.) In

California alone there are over 900 charter schools serving more than 365,000

students. (See http://dashboard.

publiccharters.org/dashboard/schools/page/overview/state/CA/year/2011;

http://www.calcharters.org/ 2010/11/2010-11-new-charterschools-fact-sheet.htme.)

The number of charter schools in California has increased by between 7%

and 13% every school year since 2005-2006 with growth of 13.4% from 2009-

2010 to 2010-2011. (http://dashboard.

publiccharters.org/dashboard/schools/page/growth/state/CA/year/ 2011.)

Charter schools serve a diverse group of students with a wide range of

needs. (http://www.calcharters.org/understanding/ faqs/myths.html.) Public

charter schools have been observed to differ from district-run public schools as

they are freed from the “complex tangle of rules sustaining our public school

system” which has “the potential to sap creativity and innovation, thwart

accountability and undermine the effective education of our children.” Wilson v.

State Board of Education, 75 Cal. App. 4th 1125, 1130 (1999).
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Charter schools were introduced into public education with the goals of

(1) improving pupil learning; (2) increasing learning opportunities, especially for

low achieving students; (3) encouraging use of different and innovative teaching

methods; (4) creating new professional opportunities for teachers; (5) providing

parents and students with more choices in the public school system; and

(6) holding schools accountable for measurable pupil outcomes and providing a

way to change from rule-based to performance-based accountability systems. See

Cal. Educ. Code § 47601(a)-(f).

As charter schools’ success became apparent, the California Legislature has

focused on charter schools as a potential solution for district-run public schools

that are failing to improve student academic achievement. For example, in 1998

the Legislature substantially expanded the scope of the charter school movement

with new provisions in AB 544 (Stats. 1998, ch. 34, § 6) that lifted various barriers

to charter school growth1 and added the additional charter school goal of creating

1 To facilitate charter schools’ growth the legislature has (i) restricted a school
district’s discretion to deny a charter petition (Cal. Educ. Code § 47605(b)), (ii)
steadily increased the statewide cap on the number of charter schools (Cal. Educ.
Code § 47602(a)) and (iii) expanded the category of people who can sign a charter
petition beyond only teachers so that now parents in search of better educational
opportunities for their children can activate the charter school process (Cal. Educ.
Code § 47605(a)(1)(A)). See also Wilson, 75 Cal. App. 4th at 1132.
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“vigorous competition within the public school system to stimulate continual

improvements in all public schools.” See Cal. Educ. Code § 47601(g)(emphasis

added). The California Legislature has declared that “charter schools are and

should become an integral part of the California education system and that

establishment of charter schools should be encouraged.” Id., § 47605(b).

Support for continued growth of high-quality, high-achieving public charter

schools can be found at all levels of government. In 2010 the parent empowerment

law became effective, creating an opportunity for parents to petition a school

district to restart a poorly performing public school as a charter school. See Cal.

Educ. Code §§53300 et. seq; Cal. Code Regs. tit. 5, § 4802(h); Cal. Code Regs.

tit. 5, §§ 4804 & 4805.

Moreover, President Obama has indicated that the charter school concept is

central to education reform:

“One of the places where much of that innovation occurs is in our
most effective charter schools. And these are public schools founded
by parents, teachers, and civic or community organizations with broad
leeway to innovate . . . . I call on states to reform their charter rules,
and lift caps on the number of allowable charter schools, wherever
such caps are in place.”

(Barack Obama, President of the United States, address to the United States

Hispanic Chamber of Commerce, March 10, 2009;

http://www.whitehouse.gov/the-press-office/remarks-president-united-states-

hispanic-chamber-commerce.)
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Charter schools provide a means to help the State equalize educational

opportunities. Equalizing educational opportunities is an important State goal. See

Serrano v. Priest, 18 Cal. 3d 728, 755-56 (1976); Serrano v. Priest, 5 Cal. 3d 584,

589 & 598-99 (1971). Charter schools give less affluent students educational

choices otherwise reserved for the well-to-do who can afford to move or choose

private schools when their neighborhood schools are failing them. Unlike school

districts which operate within defined boundaries, charter schools must accept

students without regard to their place of residence. Cal. Educ. Code §47605(d)(1).

It is evident that charter schools are a critical part of the State’s public

school system performing an important governmental function.

C. Charter Schools Are Held To High Levels Of Academic
And Financial Accountability.

Charter schools are held to high levels of academic accountability. As the

Court in Wilson highlighted:

“Charter schools were, and are, required to meet statewide
performance standards and conduct certain pupil assessments.
(Former § 47605, subd. (c) [now § 47605, subd. (c)(1)].) The
chartering authority could, and can, revoke a charter for various
deficiencies including charter or legal violations and failure to meet
student outcomes. (Former [and current] § 47607, subd. (b).)”

Wilson, 75 Cal. App. 4th at 1131.

When a team of school developers submits its charter petition, it must define

its academic goals. Cal. Educ. Code § 47605(b)(5)(A)-(C). In order to be
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authorized, the goals must be consistent with sound educational practice. Cal.

Educ. Code § 47605(b). To stay open, they must meet or exceed those goals. Cal.

Educ. Code § 47607(c).

Charter schools are held accountable by their authorizer (usually the local

school district). Cal. Educ. Code § 47607(c). The chartering authority can revoke

a charter if the charter school fails to meet or pursue the pupil outcomes identified

in its charter, engages in faulty accounting and fiscal mismanagement or violates a

material provision in its charter or the law in general. Cal. Educ. Code §

47607(c).)

Moreover, families make a choice to enroll their children in charter schools.

Charter schools are held to high standards of accountability by those parents who

can remove their children if they are dissatisfied with the school.

In short, charter schools are held to high standards.

II.

CHARTER SCHOOLS (LIKE SCHOOL DISTRICTS) EASILY
SATISFY THEMITCHELL TEST

WCS has readily established in its brief that charter schools are arms of the

State entitled to Eleventh Amendment immunity because they meet all five parts

theMitchell test in the same way as school district-run schools as held in

Berlanger. See Mitchell v. Los Angeles Community College District, 861 F.2d 198,

201 (9th Cir. 1988)(setting forth five part test for Eleventh Amendment immunity);
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Belanger v. Madera Unif. Sch. Dist, 963 F.2d 248 (9th Cir. 1992) (holding

unequivocally that school districts meet the five part Mitchell test that establishes

Eleventh Amendment immunity).

The five factors set forth in Mitchell that are to be examined to determine

whether a governmental agency is an arm of the state are the following: “whether a

money judgment would be satisfied out of state funds, whether the entity performs

central governmental functions, whether the entity may sue or be sued, whether the

entity has the power to take property in its own name or only the name of the state,

and the corporate status of the entity.” Mitchell, 861 F.2d at 201.

This brief provides additional background about funding of charter schools

to further demonstrate that WCS unequivocally meets the first and key factor in the

Mitchell test—i.e., any money judgment against the school would have to be paid

with state funds. As outlined in WCS’s brief, public charter schools receive

funding from the State just like public schools run by school districts. In addition,

as WCS has explained, it has no funds other than State funds that could be used to

pay a judgment. (WCS Brief, p. 37-38; Appellant’s Excerpts Of Record (“AER”)

272-73, 682, 713-16.) There can be no question that any judgment against WCS, or

any other charter school, will be paid from State funds.
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A. Charter Schools Are Funded By The State On A Per Pupil
Basis Just Like School District Run Schools.

Charter schools, like district schools, indisputably are funded by the State.

Cal. Educ. Code §§ 47612, 47630, 47632, 47633; see generally Wilson, 75 Cal.

App. 4th 1125. Whether they are structured as a non-profit public benefit

corporation or operate as otherwise allowed by the charter schools act and whether

they receive their funding directly (like WCS) or through a school district, the

money indisputably comes from the State and necessarily is the money from which

any judgment would have to be paid.

Charter schools are funded on a per pupil basis in the same way as most

school districts: school funding is tied directly to student attendance. Cal. Educ.

Code, §§ 47633, 47612; Cal. Code Regs., Tit. 5, § 11960. Likewise, charter

schools receive operational funding designed to approximate the state-wide

average regardless of where students live. See Cal. Educ. Code §§ 47630, 48633

& 47634.

Moreover, those funds can be used to pay a judgment; specifically, this

“[g]eneral-purpose entitlement funding may be used for any public school purpose

determined by the governing body of the charter school.” Cal. Educ. Code §

47633(c). As WCS explains, the funding it receives from the State is the vast

majority of its funding, the only statutorily mandated funding, and in addition, the

only funding sufficiently flexible in its use restrictions to be used for litigation
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costs and payment of a judgment. (AER 272-73, 682, 713-16). This is the same

for all charter schools.

Perhaps most importantly, the Legislature has made itself clear. It has

expressly declared that charter schools are part of the Public School System and, as

such, are entitled to full and fair funding from the State. See Cal. Educ. Code §

47615(a). As the Legislature put it, “[i]t is the intent of the Legislature that each

charter school be provided with operational funding that is equal to the total

funding that would be available to a similar school district serving a similar pupil

population . . . .” Cal. Educ. Code § 47630(a). Accordingly, it must be inferred

that the same protections afforded school district run schools – in particular, to be

safeguarded under the Eleventh Amendment’s grant of sovereign immunity – must

be extended to public charter schools.

B. That A Charter School Can Be Structured As A Non-profit
Public Benefit Corporation Makes No Difference.

For funding purposes, a non-profit public benefit corporation that runs a

charter school is considered to be a school district, which is part of the common

system of public education under Article IX, Section 8 of the California

Constitution. See Cal. Educ. Code § 47612(c); Wilson v. State Bd. of Educ., 75

Cal. App. 4th at 1141. Charter schools are expressly deemed to be a “school

district” for appropriations purposes regardless of whether they are run as or by a

non-profit public benefit corporation or remain under the legal umbrella of the
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chartering authority. See Cal. Educ. Code § 47612; see also Wilson, 75 Cal. App.

4th at 1137.

Appellant essentially acknowledges (as she must) that charter schools are

deemed “school districts” for appropriations purposes. Instead Appellant

insinuates that the fact that charter schools can be structured as non-profit public

benefit corporations somehow impacts the determination under the Mitchell test.

(See, Opening Brief p. 54.) This analysis is clearly flawed. First and foremost,

under Belanger, the most important factor of the Mitchell test is not the structure of

the charter school, rather it is whether any judgment against the public school will

be paid from State funds.2 Belanger, 963 F.2d at 250-51. It is beyond dispute that

State funds would be used to pay any judgment here.

Moreover, Appellant’s allusion that structuring a public charter school as a

public benefit corporation has “nefarious” connotations is grossly misplaced. The

legislature expanded the Charter Schools Act to allow charter schools to elect to

operate as non-profit public benefit corporations so that the granting agencies

2 Appellant does not dispute that WCS has met the other four parts of the Mitchell
test. However, since Appellant alleges WCS’s corporate structure somehow
affects the school’s receipt of state funds, it is worth noting that, consistent with
the reasoning in Belanger, charter schools have the corporate status of state
agencies just as school districts do, regardless of the corporate form they may
adopt. See Wilson, 75 Cal. App. 4th at 1140-41.
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would not be liable for the debts and operations of charter schools. See Cal. Educ.

Code § 47604(c). It is fully evident from Section 47604 that the legislative intent

in allowing charter schools to incorporate was to shield school districts and other

authorizers from liability, not to impair the very obvious public nature of charter

schools. See Cal. Educ. Code § 47604(c).

As the Court in Wilson explained:

“Charter schools are grounded in private-sector concepts such as
competition-driven improvement ..., employee empowerment and
customer focus. But they remain very much a public-sector creature,
with in-bred requirements of accountability and broad-based equity.
Simple in theory, complex in practice, charter schools promise
academic results in return for freedom from bureaucracy.”

Wilson, 75 Cal. App. 4th at 1129 (citations omitted)(emphasis added).

It is fully evident that whether a charter school is structured as a non-profit

public benefit corporation has no bearing on the analysis here.

C. That Charter Schools Can Elect To Be Funded By The
State Directly Or Through Their School District Is Also
Irrelevant.

In yet another red herring, Appellant attempts to make an issue out of an old

California Department of Education (“CDE”) advisory from 1993 that indicates the

CDE will not consider charter schools as separate fiscal agents and that their

funding will go through district schools. (Opening Brief, p. 26-27.) Of course the

route State funding takes to get to charter schools is irrelevant. But regardless, the
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CDE Advisory Appellant cites is entirely out of date and has no current application

because, amongst the many other changes in charter school law since then, in 1999

the Legislature added Section 47651 which allows charter schools to directly

receive most of their state funding (the state aid portion of their total general

purpose entitlements and categorical block grants) in the same manner as school

districts, i.e., through deposits to their own accounts in the county treasury. See

Cal. Educ. Code § 47651(a). Not surprisingly, most charter schools, including

WCS (see, e.g., AER 1498), have elected to be “directly” funded (see, generally,

http://www.cde.ca.gov/ds/si/cs/ ap/rpt.asp?s=2 (indicating funding mode of each

charter school).

Charter schools, like traditional public schools, clearly and unequivocally

satisfy theMitchell test.

III.

BECAUSE CHARTER SCHOOLS LACK ADDITIONAL
RESOURCES AVAILABLE TO SCHOOL DISTRICTS,
REVERSAL OF THE DISTRICT COURT’S WELL

SUPPORTED DECISIONWOULD BE FINANCIALLY
DEVASTATING

While charter schools, like district-run schools, are funded by the State, they

have substantially less funding, in part, because they lack the additional funding

from local sources that district-run schools have at their disposal. For example,

charter schools do not have the power to levy local parcel taxes and facility
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construction bonds like school districts do (see Cal. Educ. Code §§ 17110, 43043)

and often have to pay to rent facilities out of their operating funds. (See, more

generally, http://www.familiesthatcan.org/2011/06/a-parents-guide-to-charter-

facility-challenges.html). Charter schools have already been especially hard hit by

the State budget crisis because they are not able to access the same low-cost

financing available to school districts to cover State deferrals in payment.

(http://toped.svefoundation.org/ 2011/06/27/ danger-zone-for-deferrals/.)

Like public school districts, public charter schools’ only statutorily required

source of funding comes from the State pursuant to an increasingly limited per

pupil formula. Charter schools cannot charge tuition. See Cal. Educ. Code §

47605(d). Unlike private schools, they cannot simply raise tuition rates to pay

litigation costs; their financial resources have hard limits.

In addition, as this case demonstrates, charter schools, unfortunately, are not

immune from the challenging situations that all school districts sometimes face.

Nevertheless, many charter schools outperform district-run schools and need the

same protection as school districts so they can continue to serve ever-growing

student demand. (See http://www.calcharters.org/

PortraitoftheMovementReport.pdf.; http://www.calcharters.org/

understanding/research/africanamericanreport/.)
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IV.

THE DISTRICT COURT’S RULING IS IN ACCORD WITH
OTHER DECISIONS OF THE NINTH CIRCUIT

Although Charter Associations see the Eleventh Amendment issue as

fundamentally resolved by Belanger, 963 F.2d at 249, the Ninth Circuit has not

literally determined whether a public charter school is entitled to Eleventh

Amendment immunity. In this short section, Charter Associations explain that the

District Court’s decision is not inconsistent with the few Ninth Circuit decisions

that have touched on charter school issues. In Caviness v. Horizon Community

Learning Center., Inc., 590 F.3d 806 (9th Cir. 2010), the Ninth Circuit held that

under Arizona law the charter school at issue there was not a State actor for

purposes of 42 U.S.C. § 1983 when it took certain employment related actions in

regard to a former teacher at the school. Id. at 808. The Caviness Court did not

examine whether Eleventh Amendment immunity applied. This Court need not

reach the questions considered in Caviness since WCS has Eleventh Amendment

immunity and cannot be liable under Section 1983 for that reason alone.

Also in accord with affirmance of the District Court’s decision is the Ninth

Circuit’s unpublished opinion Nampa Classical Acad. v. Goesling, 10-35542, 2011

WL 3562954 (9th Cir. Aug. 15, 2011). In Nampa, the Ninth Circuit affirmed the

District Court’s dismissal of Section 1983 claims that charter school, Nampa

Classical Academy (“NCA”), attempted to allege against the Idaho Public Charter
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School Commission because the Commission prohibited NCA’s use of sectarian or

denominational texts. Amongst other reasons, the District Court in Nampa found

that NCA could not state a claim because NCA, as a charter school, was a political

subdivision of the State of Idaho, which “has no privileges or immunities under the

federal constitution which it may invoke in opposition to the will of its creator.”

Nampa, 2011 WL 3562954 at *1.

Both Caviness and Nampa are in accord with the District Court decision in

this case.

V.

CONCLUSION

The District Court’s well founded ruling that WCS is an “arm of the state”

for Eleventh Amendment immunity purposes and, therefore, not a person

potentially liable under Title 42 U.S.C. section 1983 should be affirmed.

Respectfully submitted,

s/Charles A. Bird
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