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I. INTRODUCTION 

Respondent California Charter Schools Association ("CCSA") 

respectfully petitions this Court for a rehearing. The Court's opinion (the 

"Opinion") that the Los Angeles Unified School District's ("LAUSD") use 

ofnorming ratios is "consistent with the intent ofProposition 39" 

("Prop. 39") relies upon both mistakes of law and omissions of fact. 

First, the Court erred in concluding that school districts may deviate 

from the classroom calculation formula outlined in Section 11969.3, 

subdivision (b)(l) ofthe Prop. 39 Implementing Regulations, 1 and in doing 

so, disregard the State Board of Education's ("State Board") rulemaking 

authority. The State Board undertook a rigorous process to enact the 

Implementing Regulations, which are quasi-legislative rules subject to 

narrow judicial review. Although the Implementing Regulations have been 

upheld by the Third District Court of Appeal, and LAUSD did not 

challenge Section 11969.3, subdivision (b )(1 )' s validity here, the Opinion 

erroneously strikes language from the Regulation without any deference to 

the State Board. 

Second, by sanctioning the use of "norming ratios" in disregard of 

the Implementing Regulations, the Opinion may have the impact of causing 

LAUSD and other school districts in California to ignore clear directions in 

1 Cal. Code Regs., tit. 5, §§ 11969.1 to 11969.11 ("Implementing 
Regulations"). 
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the Implementing Regulations whenever they feel that following the letter 

of the Implementing Regulations would be "unfair" to students attending 

district-run schools or conflict with their view of Prop. 39's "intent." 

School districts may misread the decision as allowing them to disregard the 

Implementing Regulations at their own discretion. 

Those errors of law are also compounded by omissions of fact. Most 

significantly, the Opinion does not address the lack of evidentiary support 

for LAUSD's claim of potentially anomalous results that even the Court 

acknowledges only "may" occur. The Opinion also does not consider 

CCSA's explanation that those purported "anomalous results" would not 

occur under well-established canons of interpretation. 

This Court also erred in interpreting the intent of the statute. In 

keeping with the express language of Section 11969.3, subdivision (b)(l), 

the case law is clear that the Implementing Regulations should not be 

interpreted to allow school districts to look at space through a subjective 

lens; rather, school districts must take an objective look at all of the space 

available at the schools in the comparison group. Using "norming ratios" is 

an unlawful shortcut with no basis in Prop. 39 that erroneously permits 

school districts to ignore the language of the Implementing Regulations. 

Finally, the Opinion does not consider the anomalous results that 

will be caused if, instead of following the State Board's formula, school 

districts use their self-created "norming ratios." To that end, the Opinion 
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also failed to consider evidence in the record of unused classrooms at 

LAUSD campuses where charter schools were offered space for the 

2012-13 school year. 

CCSA urges this Court to grant rehearing. 

II. ARGUMENT 

A. The Court Has The Power To Order Rehearing To 
Correct Errors And Address Omissions 

"On petition of a party ... a reviewing court may order rehearing of 

any decision that is not final in that court on filing." (Cal. Rules of Court, 

Rule 8.268(a)(l).) "Petitions for rehearing are permitted by the rules of the 

court, for the purpose of correcting any error which the court may have 

made in its opinion, or of enabling counsel to direct the attention of the 

court to matters presented at the argument which may have been 

overlooked in the decision." (San Francisco v. Pacific Bank (1891) 89 Cal. 

23, 24; see also in reJessup (1889) 81 Cal. 408, 471.) 

B. The Opinion Erroneously Disregards The State Board's 
Rulemaking Authority By Finding That School Districts 
Have The Discretion To Use "Norming" Ratios Instead Of 
The State Board Mandated Facilities Inventory Method 

The State Board acted well within its authority in enacting Section 

11969.3, subdivision (b)(l) ofthe Implementing Regulations. The Prop. 39 

statute specifically authorized the State Board to adopt regulations to 

implement Prop. 39. (Ed. Code,§ 47614(b)(6).) 
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The Implementing Regulations and the Department of Education's 

Final Statement of Reasons are both explicit about how to calculate the 

number ofteaching stations (classrooms) a school district must offer a 

petitioning charter school. (See 10 AA 2674.) Section 11969.3, 

subdivision (b)( 1) expressly requires a school district to determine the 

number of teaching stations at comparison group schools by "using the 

classroom inventory prepared pursuant to California Code of Regulations, 

title 2, Section 1859.31. ... " 2 (Implementing Regulations,§ 11969.3, 

subd. (b)(1).) The Opinion deletes that express requirement from the 

Regulation by giving school districts discretion to use "norming ratios" in 

calculating the number of teaching stations to offer a charter school. 

Neither Section 11969.3, subdivision (b)(l), nor the Final Statement of 

Reasons mentions "norming ratios." It is a district-created concept, not a 

Prop. 3 9 concept. 

The principles of statutory and regulatory interpretation require that 

"[a]n interpretation that renders other provisions ineffective or nugatory 

should be avoided." (Hoittv. Dept. of Rehabilitation (2012) 207 

Cal.App.4th 513, 523 (Hoitt).) Yet that is exactly what the Opinion does. 

At the same time, the Opinion fails to consider the ways the purported 

"anomalous results" would not occur under well-established canons of 

2 Cal. Code. Regs., tit. 2, Section 1859.31, is referred to herein as the 
"Inventory Regulation." 

4 



interpretation, as set forth in more detail in Section D. The Opinion also 

fails to consider all of the demonstrable ways in which use of norming 

ratios create anomalous results (a likely reason the State Board enacted the 

regulation that it did), as set forth in more detail in Section E. 

Principles of administrative law and statutory interpretation do not 

allow the Court to ignore the heart of the Regulation and arrive at a result 

that allows school districts, at their discretion, to ignore its commands. "Of 

all the activities undertaken by an administrative agency, quasi-legislative 

acts are accorded the most deferential level of judicial scrutiny." (Pulaski 

v. Occupational Safety & Health Stds. Bd. (1999) 75 Cal.App.4th 1315, 

1331.) The Implementing Regulations, which have been upheld by the 

Third District Court of Appeal as a valid exercise of the State Board's 

rulemaking authority, are quasi-legislative rules to which the Court must 

apply a narrow scope of review. (Cal. School Bds. Assn. v. State Bd. of Ed. 

(2010) 191 Cal.App.4th530, 542-44 (CSBA).)3 A court's inquiry "is 

confined to the question whether the classification is 'arbitrary, capricious 

or [without] reasonable or rational basis."' (Yamaha v. State Bd. of 

Equalization (1988) 19 Cal.4th 1, 11, citation omitted.) 

LAUSD never explicitly challenged the validity of Section 11969.3, 

subdivision (b)( 1 ), and the Court did not conduct such an inquiry. 

3 The State Board adopted the Implementing Regulations in 2002 and 
amended them in 2008. (CSBA, supra, 191 Cal.App.4th 530, 542.) 
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Nevertheless, the Opinion renders a portion of the Regulation meaningless, 

contravening rules of construction. (Cash v. Winn (2012) 205 Cal.App.4th 

1285, 1297 [when interpreting quasi-legislative regulations, a court must 

"avoid making any language mere surplusage"].) As the Court is not to 

inquire into a regulation's wisdom, and a party challenging a regulation has 

the burden of showing its invalidity, (CSBA, supra, 191 Cal.App.4th at 

544), the Court erred in ruling that LAUSD can ignore the State Board's 

explicit commands by implicitly striking the requirement to use the 

Inventory Regulation in assessing comparison group schools' classrooms. 

Tellingly, before presenting the Implementing Regulations to the 

State Board for adoption over ten years ago, the Department of Education 

solicited written comments, took oral testimony, and responded to 

comments raised regarding the language of the proposed Implementing 

Regulations. (See 10 AA 2682-93). The Department of Education fielded 

multiple comments on the subject of what constitutes "conditions 

reasonably equivalent." (10 AA 2685-2686.) Though LAUSD and other 

school districts commented on and provided oral testimony regarding the 

proposed Implementing Regulations, no one raised any concern about the 

Implementing Regulations' proposed method of calculating teaching 

stations using the Inventory Regulation. (10 AA 2674, 2682, 2685-86.) 
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C. By Sanctioning A Method Different From The State 
Board's Formula, The Opinion May Cause School 
Districts To Think They Can Ignore Other Requirements 
In The Implementing Regulations 

By telling school districts that they can ignore the clear language of 

Implementing Regulations Section 11969.3, subdivision (b)(l), the Opinion 

also may encourage LAUSD and other school districts to think they can 

disregard other parts of the Implementing Regulations they do not like. 

The Opinion could lead to school districts asserting they have discretion to 

ignore clear directions set forth in the Implementing Regulations whenever 

they believe that following the letter of those regulations would be unfair to 

students attending district-run schools or conflict with the "intent" of 

Prop. 39. This has the potential to cause school districts to attempt to 

further erode the carefully considered Implementing Regulations adopted 

by the State Board in contravention of principles of administrative law and 

statutory and regulatory interpretation. 

D. The Opinion Overlooks That LAUSD Provided No 
Evidence To Support Its Speculation That "Absurd 
Results" Might Occur By Following the State Board's 
Formula 

The Court correctly recites CCSA's position, based on the language 

of the Implementing Regulations, that a school district must determine the 

number of classrooms to offer charter schools by "using the classroom 

inventory prepared pursuant to [the Inventory Regulation]." (Opinion, 

pp. 5-6). The Court concludes, however, that if it "were to adopt the 
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analysis proffered by CCSA, it may well have anomalous results." 

(Opinion, p. 7.) The evidence in the record does not support this 

conclusion. 

LAUSD proffered no admissible evidence to the trial court (or this 

Court) to support its contention that following the clear formula enacted by 

the State Board in Section 11969.3, subdivision (b )(1) will yield "absurd" 

results and cause disruption to LAUSD students and programs. LAUSD's 

assertions were based only on statements by its counsel at oral argument 

before the trial court. (See RB, 53; see In re Zeth S. (2003) 31 Ca1.4th 396, 

413-14, fn. 11 [unsworn statements of counsel are not evidence].) 

This omission must be viewed within the context that, as also 

demonstrated by CCSA, LAUSD has repeatedly raised these sorts of 

unsubstantiated predictions which CCSA has repeatedly shown to be 

unfounded. (See RB, 45-50.) CCSA, therefore, respectfully requests a 

rehearing on this issue, among other issues, in order to allow this Court to 

account for LAUSD's lack of evidence to support its claims of disruption 

and anomalous results. 

The Court's conclusion that "the analysis proffered by CCSA ... 

may well have anomalous results" is based on additional errors, and fails to 

follow the rules of statutory and regulatory interpretation that require the 

Court to harmonize Prop. 39 and the Implementing Regulations. That is an 

error oflaw. As an example, the Court opines that "the District would have 
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to count classrooms that have been contracted for but not yet built and 

classrooms at closed school sites." (Opinion, p. 7.) But, as CCSA pointed 

out in its Respondent's Brief, regulations should be interpreted to be 

reasonable and workable. (RB, 33 [citing Hoitt, supra, 207 Cal.App.4th at. 

523].) The Implementing Regulations are clear that in determining the 

number of classrooms to offer a charter school, the school district must 

count the classrooms at comparison group schools. (RB, 36; Implementing 

Regulations,§§ 11969.3, subd. (a)(l), 11969.3, subd. (b)(l).) 

Reading the Implementing Regulations and the Inventory Regulation 

together, if a charter school student attended a comparison group school 

instead of the charter school, that student could never be accommodated in 

an unbuilt classroom. As such, the Regulation should not be interpreted to 

mean that a school district must count unbuilt classro~ms in determining 

the classrooms-to-ADA ratio. (RB, 37.) That interpretation precludes any 

possibility of anomalous results. 

Further, seeking to account for possible anomalous results, the Court 

questioned counsel for CCSA at oral argument regarding the possibility that 

a closed school could be assessed as a comparison group school. (See Cal. 

Code Regs., tit. 2, § 1859.31, subd. (m).) In response, counsel for CCSA 

stated that a faithful reading of the Implementing Regulations naturally 

precludes such an anomaly, as Section 11969.3, subdivision (a)(l) defines 

comparison group schools as."district-operated schools." (Implementing 
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Regulations, § 11969.3, subd. (a)(l), emphasis added.) It rationally follows 

that a closed school is not in operation, and is therefore not "district-

operated." As such, "using the classroom inventory" would not require a 

school district to consider classrooms at a closed school. 

In sum, the Opinion does not consider LAUSD's lack of evidence 

for its speculation that CCSA's interpretation of the Regulation will lead to 

anomalous results, nor does it make a reasonable effort to harmonize the 

Implementing Regulations and the Inventory Regulation. Accordingly, the 

Opinion includes errors of law that should be corrected upon rehearing. 

E. The Opinion Does Not Consider That Use OfNorming 
Ratios Could Lead To Unfair And Anomalous Results 
Contrary To The Intent of Prop. 39 

The Court appropriately seeks to "further[] the goal of ensuring that 

public school facilities are being shared fairly .... " However, the Opinion's 

statement that the use of"[t]he District's use of 'norming ratios' is 

consistent with the intent of Proposition 39" is mistaken. (Opinion, p. 7.) 

In order for facilities to be shared fairly, they must all be accounted 

for, taking into account all of the relevant conditions that exist at district-

run schools. The Opinion does not consider evidence in the record showing 

that norming ratios do not further Prop. 39's goal that public school 

facilities be shared fairly. Instead, norming ratios could allow teaching 

space to go unused to the detriment of all public school students. 
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To that end, it is the use ofnorming ratios that will demonstrably 

lead to anomalous results. The use of norming ratios (essentially how 

many students a school district chooses to place in a class) puts school 

districts in control of how many students a charter school that exercises its 

Prop. 39 right to facilities, must place in a class. Each time the school 

district increases its norming ratios, charter schools could have to place 

more students in a class, receiving fewer classrooms if their enrollment 

remains the same. At the same time the school district will also need fewer 

classrooms if its enrollment remains the same. School district norming 

ratios reflect teacher salaries and budget issues, which differ among 

different school districts and between school districts and charter schools, 

rather than reflecting the availability of classrooms. This is especially 

compelling given LAUSD's decreasing enrollment coupled with its 

significant expansion of facilities. (RB, 4.) 

The information LAUSD provided when matching charter schools' 

requests for space with available LAUSD facilities demonstrates that it 

already has unused space. (8 AA 2109-2120.) As part ofLAUSD's 

preliminary offers, it provided a chart detailing where on each campus it 

allocated classroom space in the offer, including storage rooms and vaguely 

designated "set aside" classrooms. (Id.) Some classrooms are even 

designated as "TBD," which appears to mean that these classrooms are so 
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superfluous that they have not yet even been allocated as "set aside" 

classrooms or for some other purpose. (8 AA 2111, 2115-2117.) 

The Department of Education designed the Implementing 

Regulations to prevent school districts from wasting usable classrooms. As 

CCSA explained in its Respondent's Brief, the rationale of Bullis Charter 

School v. Los Altos School District (20 11) 200 Cal.App.4th 1022, is helpful 

here. (RB, 41-42.) In Bullis, the school district argued that in assessing 

non-teaching space at comparison group schools, it needed only to consider 

space "common to each of the schools in the comparison group." (!d. at 

1 04 7.) "Under this view, for example, if all five comparison group schools 

had tennis courts, the area would be deemed nonteaching station space; but 

if one or more of the comparison group schools did not have tennis courts, 

the area would not be considered in the reasonable equivalence analysis." 

(Ibid.) The Bullis court rejected this narrow view of the Implementing 

Regulations, noting that such an "approach would allow a comparison 

group school's subjective use determination of its nonclassroom space to 

control the analysis." (Ibid.) The court held that "a school district ... must 

take an objective look at all [non-teaching] space available at the schools in 

the comparison group," and that a school district satisfies its Prop. 39 

obligations· "only if it considers the entire nonclassroom space in the 

facilities offer." (Ibid., emphasis added.) Though Bullis dealt with non

teaching station space, as opposed to teaching station space at issue here, its 
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rationale still applies. LAUSD cannot use one-size-fits-all "nanning ratios" 

to withhold existing, unused classroom space from charter schools. 

Also omitted from the Opinion is the consideration of evidence in 

the record that shows LAUSD's ratio of enrollment to classrooms for the 

comparison group schools appears to be much lower than the "nanning 

ratios" LAUSD provided in the Final Offers. (10 AA 2662.) This fact is 

crucial because LAUSD offers space based on "nanning ratios" that are 

supposed to ensure that charter school students receive offers for 

classrooms in such a way as to mirror the ratio of students to classrooms 

that students at LAUSD-run schools enjoy. By allocating space to charter 

schools based on artificial "norming ratios" that represent higher student

to-teaching station ratios than is actually the case at LAUSD schools, 

LAUSD is further able to shield unused space from legitimate charter 

school use. 

Overall, the evidence shows that LAUSD has significantly more 

available space than it claims, despite its continued allegations that 

accommodating charter schools in the manner required by Prop. 39 and its 

Implementing Regulations is impossible. By allowing LAUSD to use 

inflated "norming ratios" to assign classroom space to charter schools, the 

Opinion will harm charter school students by allowing LAUSD to continue 

to prevent charter schools to access these available facilities, in direct 

contravention of the Implementing Regulations. In sum, the Opinion will 
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see charter school students continue to receive inadequate offers of space, 

while LAUSD-run schools stash away unclaimed classrooms. 

III. CONCLUSION 

To ensure that charter schools are offered the space to which they 

are legally entitled under Proposition 39 and its Implementing Regulations, 

CCSA respectfully requests rehearing on the issues discussed herein. 

DATED: January 22,2013 
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