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APPLICATION OF CALIFORNIA CHARTER SCHOOLS 

ASSOCIATION FOR LEAVE TO FILE AMICUS CURIAE BRIEF 

Pursuant to rule 8.200(c) of the California Rules of Court, the 

California Charter Schools Association (“CCSA”) requests leave to file the 

attached brief as amicus curiae in support of appellant Westchester 

Secondary Charter School (“Westchester”).  

CCSA is a nonprofit membership and professional organization.  

CCSA’s member schools are charter schools—public schools dedicated to 

innovation and to educating public school students more effectively than 

district-run schools have done.  Over 1,184 public charter schools in 

California currently serve more than 547,800 students.  Over 60 percent of 

California’s public charter schools are CCSA members.  CCSA advances 

the charter school movement by providing state and local advocacy, 

leadership on accountability and a wide range of resources for member 

schools. 

Charter school success in the Los Angeles Unified School District 

(“LAUSD”) is very important to CCSA, as charter schools within LAUSD 

boundaries account for nearly 20 percent of the public school enrollment.  

In 2012-13, charter schools in LAUSD educated more than 124,926 public 

school students at 263 public charter schools.  Of the 286 charter schools 

operating in LAUSD, 76 percent are members of CCSA, including 
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Westchester.  Charter schools are an integral part of the public education 

system in the LAUSD area. 

The substantial majority of students enrolled at public charter 

schools within LAUSD’s boundaries are students of color.  For the 2012-

2013 school year Latino and African-American charter school students 

made up about 70 percent of the total charter school population in 

LAUSD’s boundaries.  Public charter schools in LAUSD thus are diverse 

places of learning that have been very successful in educating public school 

students within LAUSD’s boundaries. 

CCSA’s members have an interest in this matter, congruent with 

Westchester but independently important.  Unless forced to do so by 

judicial mandate, LAUSD has generally failed to comply with the over 

ten-year old, voter-enacted law declaring “public school facilities should be 

shared fairly among all public school pupils, including those in charter 

schools.”  (Ed. Code, § 47614, subd. (a).)1  Over one hundred charter 

schools applied for Proposition 39 facilities from LAUSD this year.  Many 

of CCSA’s member schools in LAUSD have been subjected to damaging 

facilities challenges because of LAUSD’s history of violating              

Proposition 39 by failing to provide charter schools with the campus space 

the law requires LAUSD to provide.   

                                                 
1 All references hereafter to California statutes are to the Education Code 
unless otherwise specifically stated. 
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Few charter schools authorized by LAUSD can seek judicial review 

of LAUSD’s violations of Proposition 39.  LAUSD forces charter schools, 

as a condition of obtaining charter approval, to acquiesce to an 

LAUSD-written alternative dispute resolution (ADR) process.  The process 

is so slow and costly that it has proven impossible for violations to be heard 

by a neutral adjudicator until the school year has passed, at which time 

LAUSD asserts that its legal violation is moot.  One ADR process between 

a charter school and LAUSD regarding LAUSD’s Proposition 39 

compliance over three school years—beginning with the 2007-2008 school 

year—remains in the final stages of arbitration, and is the only case in 

which a charter school with such an LAUSD-imposed ADR process has 

taken the dispute all the way to arbitration.  (Ivy Academia Charter School 

v. Los Angeles Unified School Dist. (American Arbitration Assn. Case No. 

72 181 Y 0414 09 JENF).) 

Westchester, along with a handful of other charter schools, is a rare 

case because it did not receive its charter from LAUSD.  Westchester 

received its charter from the Los Angeles County Board of Education, and 

therefore was not forced to agree to LAUSD’s burdensome mandatory 

ADR process.  Accordingly, Westchester was able to seek swift judicial 

review of LAUSD’s Proposition 39 violations.  This litigation affords one 

of just a handful of opportunities for a public charter school within 

LAUSD’s boundaries to obtain judicial review of LAUSD’s conduct.   
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CCSA has filed briefs of amicus curiae in the California Supreme 

Court, the California Court of Appeal, and the United States Court of 

Appeals for the Ninth Circuit.  Courts have published the following 

decisions in cases in which CCSA has participated as amicus curiae:  

Today's Fresh Start, Inc. v. Los Angeles County Office of Educ. (2013) 57 

Cal.4th 197; United Teachers of Los Angeles v. Los Angeles Unified School 

Dist. (2012) 54 Cal.4th 504; Bullis Charter School v. Los Altos School Dist. 

(2011) 200 Cal.App.4th 1022 (Bullis); New West Charter Middle School v. 

Los Angeles Unified School Dist. (2010) 187 Cal.App.4th 831; Knapp v. 

Palisades Charter High School (2007) 146 Cal.App.4th 708; and 

Ridgecrest Charter School v. Sierra Sands Unified School Dist. (2005) 130 

Cal.App.4th 986.   

In addition, CCSA was granted leave by the trial court to intervene 

in California School Bds. Assn. v. State Bd. of Education (2010) 191 

Cal.App.4th 530, in which the Court of Appeal validated the Department of 

Education’s California Charter Schools Act implementing regulations.   

In Bullis, the Sixth Appellate District referenced CCSA’s amicus 

curiae brief in support of its finding that how facilities are allocated to 

charter schools under Proposition 39 is “undoubtedly of broad interest to 

the charter schools and the school districts receiving facilities requests,” 

leading the court to exercise its discretion to invoke the public interest 

exception to decide the case, notwithstanding the fact that the school year at 
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issue had passed which might otherwise have rendered the appeal moot.  

(Bullis, 200 Cal.App.4th at pp. 1034-35.) 

Finally, CCSA was forced to file multiple lawsuits against LAUSD 

because of the school district’s considerable failures to comply with 

Proposition 39.  The most recent case filed by CCSA against LAUSD is 

currently under submission with the California Supreme Court.  (Cal. 

Charter Schools Assn. v. Los Angeles Unified School Dist. (S208611, 

argued and submitted Feb. 4, 2015).) 

In sum, CCSA’s interest and perspective regarding the effect this 

case will have on charter schools throughout California and on the public 

school students they serve is important for this Court to consider.  CCSA 

respectfully requests leave to file the accompanying amicus curiae brief. 



No party or counsel for a party in this appeal authored the proposed 

amicus curiae brief in whole or in part, or made a monetary contribution 

intended to fund the preparation or submission of the proposed amicus 

curiae brief. No one other than CCSA, its members and counsel made a 

monetary contribution intended to fund the preparation or submission of the 

proposed amicus curiae brief. 

Dated: April 6, 20 15 Respectfully submitted, 
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James L. Arnone 
Winston P. Stromberg 
Lucas I. Quass 

CALIFORNIA CHARTER 
SCHOOLS ASSOCIATION 
Ricardo J. Soto 
Julie Ashby Umansky 
Phillipa L. Altmann 

Attorneys for Amicus Curiae 
California Charter Schools 
Association 
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AMICUS CURIAE BRIEF IN SUPPORT OF  

WESTCHESTER SECONDARY CHARTER SCHOOL 

I. 
 

INTRODUCTION 

Public charter schools exist to “[p]rovide vigorous competition 

within the public school system to stimulate continual improvements in all 

public schools.”  (§ 47601, subd. (g).)  But public charter schools and the 

students they serve depend for their very existence—including physical 

facilities—on the same school districts with which they compete.  Because 

charter schools could not thrive in an environment of unregulated 

dependence, the voters adopted Proposition 39 (“Prop. 39”) in 2000 

mandating that each school district share its facilities equitably with the 

public charter schools operating in the district.  The obligations of Prop. 39 

are premised on the fact that public school facilities are paid for by 

taxpayers, so school districts hold them in trust for the use of public school 

students.  The concept is that if students did not enroll in charter schools 

they would attend district-run schools, so school districts should have 

already planned to have seats for them.   

This case calls upon the Court to decide whether a school district 

made “reasonable efforts” to provide a charter school with facilities “near 

to where the charter school wishes to locate” (§ 47614, subd. (b)), and how 
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much deference should be granted to the competitor school district in 

making those efforts.   

This amicus brief provides background on charter schools and      

Prop. 39.  CCSA notes that because the school districts who decide what 

location to offer charter schools have an inherent bias to favor district-run 

schools, judicial review of the discretion in deciding what are “reasonable 

efforts” (§ 47614, subd. (b)) requires vigilance favoring the intent of the 

Charter Schools Act and Prop. 39.  This brief also offers a broader view of 

LAUSD’s lack of Prop. 39 compliance, in particular with respect to 

Westchester Secondary Charter School (“Westchester”).  The record is 

clear that LAUSD violated Prop. 39 when it offered facilities to 

Westchester at Crenshaw High School (“Crenshaw”), and that LAUSD has 

failed to demonstrate that it made reasonable efforts to provide Westchester 

with facilities near where it wished to locate.  CCSA respectfully requests 

that this Court reverse the Superior Court’s judgment and require LAUSD 

to comply with Prop. 39. 
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II. 
 

PUBLIC CHARTER SCHOOLS PLAY AN IMPORTANT 
ROLE IN CALIFORNIA EDUCATION UNDER 

DISPROPORTIONATE CHALLENGES 

A. Charter Schools Are a Vital, Growing Part of 
California’s Public School System 

Charter schools are public schools created and operated by parents, 

educators or community groups to fill an educational need not otherwise 

fulfilled by district-run public schools.  Those parents, educators and 

community groups start a charter school by initiating a charter petition, 

which is typically presented to a local school district governing board for 

approval.  (§ 47605, subd. (a).)  The law also allows, under certain 

circumstances, for county boards of education and the State Board of 

Education to be charter authorizing entities.  (§§ 47605, subd. (j), 47605.5, 

47605.6, 47605.8.)   

Charter schools are part of California’s public school system.  

(§ 47615, subd. (a)(1) & (2).)  Like public school districts, charter schools 

must be nondiscriminatory, nonsectarian, open to all students, and 

tuition-free.  (§ 47605, subd. (d)(1).)  In addition, charter schools must meet 

statewide standards and must conduct the same pupil assessments as those 

conducted in noncharter public schools.  (§ 47605, subd. (c)(1).)   

Charter schools serve a diverse group of students with a wide range 

of needs.  (Charter Schools: Myths vs. Reality,  
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http://www.calcharters.org/blog/fact_sheet_charter_myths_vs_reality.pdf.)  

Public charter schools differ from district-run public schools as they are 

freed from the “complex tangle of rules sustaining our public school 

system” which has “the potential to sap creativity and innovation, thwart 

accountability and undermine the effective education of our children.”  

(Wilson v. State Board of Education (1999) 75 Cal.App.4th 1125, 1130.) 

Charter schools were originally authorized as a limited experiment 

to: (1) improve pupil learning; (2) increase learning opportunities, 

especially for low achieving students; (3) encourage use of different and 

innovative teaching methods; (4) create new professional opportunities for 

teachers; (5) provide parents and students with more choices in the public 

school system; and (6) hold schools accountable for measurable pupil 

outcomes and provide a way to change from rule-based to 

performance-based accountability systems.  (See § 47601, subd. (a)-(f); see 

also Wilson v. State Board of Education, supra, 75 Cal.App.4th at pp. 1130-

1131.) 

By 1998, charter schools had sufficiently proved their worth for the 

Legislature to raise the statutory limit of 100 charter schools to 250, with 

100 more to be allowed each year.  (Wilson v. State Board of Education, 

supra, 75 Cal.App.4th at p. 1132.)  The Legislature has since declared that 

“charter schools are and should become an integral part of the California 
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education system and that establishment of charter schools should be 

encouraged.”  (§ 47605, subd. (b).)   

Today there are over 1,184 charter schools in California serving 

more than 540,000 students.  (2014-15 New California Charter School Fact 

Sheet, http://www.calcharters.org/blog/2014-15New_Charter_Schools_ 

Fact_Sheet.pdf.)  The Legislature has mandated school districts to “make 

reasonable efforts to accommodate the growth of [a] charter school and in 

no event . . . take any action to impede the charter school from expanding 

enrollment to meet pupil demand.”  (§ 47605, subd. (d)(2)(C).) 

In addition, President Obama has stated the charter school concept is 

central to education reform:   

“One of the places where much of that innovation occurs is in 
our most effective charter schools.  And these are public 
schools founded by parents, teachers, and civic or community 
organizations with broad leeway to innovate . . . . I call on 
states to reform their charter rules, and lift caps on the 
number of allowable charter schools, wherever such caps are 
in place.”   

(Barack Obama, President of the United States, address to the United States 

Hispanic Chamber of Commerce, March 10, 2009, 

http://www.whitehouse.gov/the-press-office/remarks-president-united-

states-hispanic-chamber-commerce.)   
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B. The Legislature Has Intentionally Created 
Competition for Pupils Between School Districts 
and Public Charter Schools 

As charter schools continued to prove their worth, in 1998 the 

Legislature added an additional goal to the Charter Schools Act of creating 

“vigorous competition within the public school system to stimulate 

continual improvements in all public schools.”  (§ 47601, subd. (g) [Stats. 

1998, ch. 34, § 6].)   

Charter schools compete directly with school districts for student 

enrollment.  Since public school funding is directly tied to student 

attendance (§§ 47633, 47634.1, 47612; Cal. Code Regs., tit. 5, § 11960), 

every pupil who chooses a charter school reduces the funding the State 

provides the school district in which the pupil resides.2  Thus, competition 

between charter schools and school districts is real, powerful and important 

to keep in mind in the context of this appeal. 

Despite the competitive disadvantages discussed in this brief, the 

charter school movement is growing and the demand for charter schools 

continues to rise.  (2014-15 New California Charter School Fact Sheet 

(November 2014), http://www.calcharters.org/blog/2014-

15New_Charter_Schools_Fact_Sheet.pdf.)  

                                                 
2 Notably, however, school districts receive no commensurate reduction in 
local facilities funding received from voter-approved bond measures when 
students choose to attend a charter school. 
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C. Charter Schools Must Compete Under Substantial 
Financial Inequalities 

Charter schools, like district-run schools, are funded by the State 

pursuant to a per-pupil formula.  Although funds are scarce for all public 

schools, charter schools have less public funding than district-run schools.  

This is in part because charter schools cannot tap into the local funding 

sources that school districts use.  Charter schools do not have the power to 

issue general obligation bonds, levy fees on new real estate developments, 

or ask local voters to approve taxes, as school districts routinely do.                  

(§§ 15124, 17110, 17620; Gov. Code, § 50079.)  (See generally, A Parent’s 

Guide to Charter School Facility Challenges (March 30, 2015), 

http://ccsafamilies.org/parent_fact_sheet_facilities_ENG.pdf.)   

Charter schools have relatively few public sources to fund facilities 

independent of getting access to district-controlled campuses.  Given the 

limits and scarcity of charter school facilities funding options, and charter 

schools’ lack of access to school districts’ many facilities funding sources, 

if a charter school does not get facilities from a school district under               

Prop. 39 it typically has to pay rent out of its operating funds intended for 

classroom instruction to lease whatever low-cost facilities it can find, often 

at locations like church basements and converted office space that lack 

basic amenities common to district-run school campuses, like libraries, 

cafeterias, athletic fields, and so forth.   
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D. The Location of a Public Charter School is Vital to 
its Mission  

Charter schools are required to describe their general location in 

their charter petitions.  (§ 47605, subd. (g).)  Finding appropriate facilities 

in which to operate a school is one of the greatest challenges facing charter 

schools; this is why Prop. 39 is so important to charter schools.  It is very 

challenging for a charter school to change its location.  A move of just two 

or three miles can result in a charter school losing a large percentage of its 

students due to transportation difficulties and other community factors.  

Moreover, many charter schools start with the mission of serving a 

particular neighborhood so having a facility in that neighborhood is crucial.   

Westchester, for example, was formed to serve the neighborhood of 

Westchester and other communities that have traditionally attended 

Westchester schools, including Playa del Rey, View Park-Windsor Hills, 

Ladera Heights, and Playa Vista.  (1 AA 7.)  Accordingly, it is vital for 

Westchester to be located in or reasonably near the community that 

Westchester was founded to serve.   

III. 
 

PROP. 39 IS CRITICAL TO THE MISSION OF CHARTER 
SCHOOLS BUT IS WIDELY SUBVERTED 

Before Prop. 39, charter schools had limited access to adequate 

facilities.  Charter schools were “entitled to use district facilities only if that 
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would not interfere with the district’s use of them.”  (Ridgecrest, supra, 130 

Cal.App.4th at p. 999.) 

Prop. 39 changed the law completely.  With Prop. 39’s passage, 

California’s voters declared that “public school facilities should be shared 

fairly among all public school pupils, including those in charter schools.”  

(§ 47614, subd. (a).)  Unlike the former section 47614, Prop. 39 imposes a 

mandatory duty on each school district to “make available, to each charter 

school operating in the school district, facilities sufficient for the charter 

school to accommodate all of the charter school’s in-district students in 

conditions reasonably equivalent to those in which the students would be 

accommodated if they were attending other public schools of the district.”  

(§ 47614, subd. (b).)  As relevant here, school districts also must make 

reasonable efforts to locate charter schools near to where the charter school 

wishes to locate.  (§ 47614, subd. (b).) 

Prop. 39, in addition to requiring public school facilities to be shared 

with public charter schools, also made it easier for LAUSD and other 

school districts to pass school facilities bonds by steeply lowering the voter 
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approval percentage from two-thirds to 55 percent.3  School districts where 

charter schools currently operate in California have shown extraordinary 

enthusiasm for that part of Prop. 39.  No school district has been more 

aggressive in using Prop. 39 to get taxpayer money for new facilities than 

LAUSD, which issued nearly $8 billion in bonds that would have failed 

were it not for Prop. 39.  Specifically, LAUSD’s Measure R for $3.87 

billion passed on March 2, 2004, and LAUSD’s Measure Y for $3.985 

billion passed on November 8, 2005, each with less than a two-thirds vote.  

(See, e.g., http://www.laschools.org/bond/faq.) 

Prop. 39 recognizes the longstanding California law that the 

beneficial owner of all public school property “is the state itself.”  (Hall v. 

Taft (1956) 47 Cal.2d 177, 182.)  School districts hold title to public 

schools for the benefit of all of the children of the state.  (Ibid.)  In addition, 

students attending charter schools are public school students, and the public 

school classrooms taxpayers paid for must follow those students.  The 

voters adopted Prop. 39 in 2000 to provide public charter schools and the 

public school students attending these schools some relief from stultifying 

                                                 
3 Before Prop. 39’s passage, school districts, like other government 
agencies, were required to attain a two-thirds vote for bonds to acquire or 
improve real property.  (Cal. Const., art. XIII A, § 1, subd. (b)(2); Foothill-
De Anza Community College Dist. v. Emerich (2007) 158 Cal.App.4th 11, 
19.)  Prop. 39 “reduced the required voter approval from two-thirds to 55 
percent for a school facility bond proposition.”  (Taxpayers for Accountable 
School Bond Spending v. San Diego Unified School Dist. (2013) 215 
Cal.App.4th 1013, 1025.) 
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lack of access to capital funding and public school facilities.  As explained 

post, some school districts, particularly LAUSD, continuously violate  

Prop. 39 by offering only leftovers, if anything, to charter schools despite 

the clear mandate to share their facilities.   

A. Many School Districts Have a History of 
Disregarding the Requirements of Prop. 39 

Despite the clear text and intent of Prop. 39, many school districts do 

not comply.  Implementing Prop. 39 has generated more litigation than any 

other single legal issue affecting charter schools since the approval of the 

Charter Schools Act in 1992.  Some school districts – especially LAUSD –

view the facilities they control to be their facilities and are loathe to provide 

them to their charter school competitors.  School officials who resent, 

dislike, or distrust competition have the incentive and the capability to 

make life miserable for public charter schools; they literally hold the keys. 

They may perceive gain from suppressing demand for a charter school, 

limiting its growth, or even forcing a successful charter school to close. 

Over the years, school districts have relied on many strategies to 

avoid complying with Prop. 39’s mandate that they provide reasonably 

equivalent facilities to charter school students.  We describe a few here. 

1.  Claiming a Prop. 39 Facilities Request Is Invalid.  (See e.g., 

Sequoia Union High School Dist. v. Aurora Charter High School (2003) 

112 Cal.App.4th 185 [the district challenged the reasonableness of the 
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attendance projections]; Environmental Charter High School v. Centinela 

Valley Union High School Dist. (2004) 122 Cal.App.4th 139 [alleging lack 

of supporting documentation to support enrollment projections].) 

2.  Flat Denial of Facilities Requests.  Outright denials have been 

used by LAUSD before.  In New West Charter Middle School v. Los 

Angeles Unified School District, supra, 187 Cal.App.4th 831, the district 

purported to withdraw an offer to provide Prop. 39 facilities, and after the 

court issued a writ directing the district to provide facilities the district 

offered facilities that were not reasonably equivalent.  (Id. at p. 837.)  The 

court fined the district for noncompliance with the writ and awarded 

damages to the charter school because it was too late in the school year for 

a facilities allocation to be of use to the school.  (Id. at p. 848.) 

3.  Failure To Allocate Reasonably Equivalent Facilities.  An 

example of unlawful allocation is Bullis, supra, 200 Cal.App.4th 1022.  The 

Court of Appeal held that Los Altos School District violated its Prop. 39 

obligation to provide Bullis Charter School students with “conditions 

reasonably equivalent” to those in which they would be educated in other 

district schools.  (200 Cal.App.4th at p. 1030.)   

Suffice it to say that some school districts persistently fail to comply 

with Prop. 39, to the detriment of charter schools and the public school 

students that they serve.   
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B. LAUSD is a Habitual Prop. 39 Violator  

LAUSD’s violation of Prop. 39 in this case is far from an isolated 

incident.  Since Prop. 39 became effective in 2003, LAUSD has violated 

Prop. 39 every single year.  Even though Prop. 39 has been the law for 

more than a decade, the prior law’s second-class treatment of charter school 

students (that they are entitled only to leftover space) still lingers in the 

minds of LAUSD administrators.  LAUSD repeatedly admits that it looked 

only to “available space” for charter schools (i.e., leftovers), which violates 

Prop. 39’s mandate that school districts share space fairly with public 

charter schools and offer them facilities that are “reasonably equivalent” to 

those enjoyed by district-run schools.  (LAUSD Respondent’s Brief 

(“RB”), pp. 6, 26.)  

Given LAUSD’s historic failure to comply with Prop. 39 to the 

detriment of the public school students attending charter schools, CCSA 

has been forced to take legal action against LAUSD.  In 2007, CCSA, along 

with two highly successful charter school operators and a group of parents 

of charter school students, was forced to sue LAUSD when LAUSD 

illegally denied facilities to public charter schools.  Those cases settled in 

2008 with LAUSD agreeing, among other things, to comply with Prop. 39 

from that point forward.  (http://www.calcharters.org/ 2010-05-24-

CCSA_v_LAUSD-Complaint.pdf, p. 5.)  
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LAUSD breached its settlement agreement with CCSA almost 

immediately and continued to violate Prop. 39.  In 2010, CCSA was forced 

to file suit yet again to enforce that settlement agreement.  (Cal. Charter 

Schools Assn. v. Los Angeles Unified School Dist. (Super. Court, Los 

Angeles County, 2010, No. BC438336.)  On December 7, 2010, the trial 

court granted CCSA’s motion for summary adjudication, finding that 

LAUSD had breached the settlement agreement’s promise to make facilities 

offers that comply with Prop. 39 to each CCSA member charter school that 

submits a legally sufficient facilities request.  (See 

http://www.calcharters.org/2012-05-17-CCSA_v-LAUSD-

CCSA_Motion_to_Enforce.pdf, p. 1.) 

Part of that case is currently pending before the California Supreme 

Court.  The specific issue pending before the Supreme Court is over 

LAUSD’s refusal to follow statewide rules for calculating the number of 

classrooms to offer to charter schools requesting facilities under Prop. 39.  

(Cal. Charter Schools Assn. v. Los Angeles Unified School Dist. (S208611, 

argued and submitted Feb. 4, 2015).)  In that action, CCSA contends that 

LAUSD violates the law when it allocates classrooms to charter schools 

based on district-wide “norming ratios” rather than using the explicit 
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methodology in Prop. 39’s implementing regulations.  (Cal. Code Regs., tit. 

5, § 11969.3, subd. (b)(1).  CCSA expects a decision soon.4   

At the February 4, 2015, oral argument before the Supreme Court, 

LAUSD continued its recurring theme that it is entitled to unrestricted 

deference when it comes to complying with Prop. 39 and that it does not 

have to “show its math.”  Several Supreme Court Justices reacted 

negatively to this assertion, asking pointedly whether LAUSD really 

believed that it does not have to prove how it follows the law.  Again, 

LAUSD asserts here its recurring theme that it should have unbridled 

deference and it does not have to prove that it followed the law in choosing 

the location of the facilities that it offered to Westchester.  For many 

important reasons, not the least of which is LAUSD’s poor track record 

complying with Prop. 39, that is not what the law provides.   

IV. 
 

PROP. 39 MUST BE RIGOROUSLY ENFORCED 

A. Judicial Vigilance Is Required To Ensure That 
School Districts Follow Prop. 39 

LAUSD has plainly stated that it looked only to “available space” in 

responding to Westchester’s Prop. 39 facilities request.  (See, e.g., RB pp. 
                                                 
4 Notably, the Superior Court in the instant case granted Westchester’s 
petition for writ of mandate with respect to its claims that LAUSD’s 
“norming ratio” approach to allocating classroom space to charter schools 
violated the Prop. 39 implementing regulations – the same issue currently 
pending with the California Supreme Court.  (8 AA 1884-89.)  LAUSD 
chose not to challenge that ruling via a cross-appeal. 



 

 22 

6; 26.)  When assessing the capacity of a school site for future charter 

school use, LAUSD merely “assesses the capacity of each school site and 

identifies the number and use of classrooms, the school’s operating 

capacity and any classrooms available for future use.”  (RB pp. 6 

[emphasis added].)  In addition, LAUSD relies primarily on its own 

principals and administrators to assess “available space,” with no checks-

and-balances to keep an eye on people making decisions they view as 

contrary to their self-interests.  It is evident that LAUSD’s loose and self-

interested process gives little regard to the needs of public schools students 

attending charter schools.  

The public resources invested in adjudicating this case have been 

extensive.  CCSA requests that this Court give meaning to that investment 

by making it clear that: 

-  LAUSD’s “available space” approach violates Prop. 39, even if 

occasionally it results in an offer of acceptable space;  

- when there is readily available space at a campus the charter 

school requests, then “reasonable efforts” means offering that 

space to the charter school; and 

- LAUSD must “show its math” when it declares that it could not 

make the requested space available to the charter school.   

School districts must equitably share their facilities with public 

charter schools—both the benefits and the burdens, such as overcrowding.  
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A district’s actions “in responding to a Proposition 39 facilities request 

must comport with the evident purpose of the Act to equalize the treatment 

of charter and district-run schools with respect to the allocation of space 

between them.”  (Ridgecrest, supra, 130 Cal.App.4th at p. 1002.)  “[T]o the 

maximum extent practicable, the needs of the charter school must be given 

the same consideration as those of the district-run schools, subject to the 

requirement that the facilities provided to the charter school must be 

‘contiguous.’”  (Ibid.)  School districts must give “equal consideration to 

the ‘district’ and charter school students.”  (Ibid.)  “Plainly then, the 

regulations contemplate that some disruption and dislocation of the students 

and programs in a district may be necessary to fairly accommodate a 

charter school’s request for facilities.”  (Id. at p. 1000.) 

LAUSD must implement a different process than handing out 

leftover space to charter schools.  It must first assess the capacity of 

facilities in the area to accommodate all students attending district-run and 

charter schools.  If, after reasonably diligent analysis, capacity genuinely 

falls short, then students of district-run schools and students in public 

charter schools must be assigned to the requested facility and more distant 

facilities in some equal fashion.  LAUSD’s absolute preference for district-

run schools must stop.  (Id. at pp. 1000-1001.)  If Westchester students will 

be forced to travel greater distances to attend school, students of district-run 
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schools may need to do the same.  LAUSD must stop using its control of 

school facilities to stifle the educational competition the law creates. 

B. LAUSD’s Decision to Locate Westchester at 
Crenshaw was Arbitrary and Not Supported with 
Factual Findings   

In reviewing the action of a public agency in an ordinary mandamus 

proceeding, a court “must ensure that the agency ‘has adequately 

considered all relevant factors, and has demonstrated a rational connection 

between those factors, the choice made, and the purposes of the enabling 

statute.’”  (Ridgecrest, supra, 130 Cal.App.4th at p. 1006 (citing Sequoia 

Union High School Dist. v. Aurora Charter High School (2003) 112 

Cal.App.4th 185, 195).)  “While detailed findings are not necessarily 

required, the explanation [of action on a facilities request] should be 

thorough enough, and factual enough, to permit effective review by the 

courts.”  (Ibid.)    

The purpose of the enabling statute, Education Code Section 47614, 

is that “public school facilities should be shared fairly among all public 

school pupils, including those in charter schools.”  (Cal. Ed. Code 

§ 47614(a).)  Moreover, the People of California specifically stated in this 

statutory initiative that “[t]he provisions of this act shall be liberally 

construed to effectuate its purpose.”  (Ballot Pamp., Gen. Elec. (Nov. 7, 

2000), text of Prop. 39, § 10, p. 74, at http://vote2000.sos.ca.gov/ 

VoterGuide/pdf/textproposedlaws.pdf.)  Further, the Legislature has 
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directed that the Charter Schools Act of 1992 “be liberally construed.”  

(§ 47615(b); see also Ridgecrest, supra, 130 Cal.App.4th at p. 998.) 

LAUSD admits that it did not make detailed findings as to why 

Westchester could not be located near to where it wished to be located, 

claiming it would be impossible to produce the detailed findings required 

by Ridgecrest.  (RB, p. 41.)  Rather LAUSD points to its Final Notification 

of Space (“Final Offer”) for an explanation of why Westchester could not 

be located on a campus near to Westchester, such as Westchester Enriched 

Science Magnets (“WESM”).  (Id.)  However, this “explanation” is based 

entirely on inaccurate distance measurements, distorted math, and complete 

disregard for Westchester’s efforts to find a compromise location.   

1. LAUSD’s Decision to Locate Westchester at 
Crenshaw Is Based on a Distorted 
Measurement of Distances  

Both the Final Offer and LAUSD’s Respondent’s Brief deploy false 

math to suggest that LAUSD’s offer of a far-away campus, Crenshaw, to 

Westchester is actually close to the community Westchester serves.  

LAUSD’s argument takes advantage of the fact that it has a large 

geographic area (710 square miles, 6 AA 1293; RB, p. 17) and then 

compares that area in square miles to linear distances in miles.  No math 

teacher would countenance such a fallacy – one cannot compare square 

miles to linear miles, any more than one would compare apples and 

oranges.  Crenshaw is 6.5 and 7.4 miles from Westchester’s preferred 
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campuses.  (Appellant’s Reply Brief (“ARB”), p. 9.)  Those are long 

distances in densely populated urban areas, and they reflect completely 

different neighborhoods.  To make those long distances seem not-so-long, 

LAUSD compares those linear distances to the total area of LAUSD’s 

geographic jurisdiction.  (6 AA 1293; RB, p. 17.)   

Using LAUSD’s “logic” nothing in LAUSD’s jurisdiction would 

ever be far away from anything else in LAUSD’s jurisdiction.  Any linear 

distance measured in linear miles will look small compared to LAUSD’s 

total area measured in square miles.5   

As the court reasoned in Los Angeles Internat. Charter High School 

v. Los Angeles Unified School Dist. (2012) 209 Cal.App.4th 1348, 1358-61, 

a school district must first find that is not feasible to locate a public charter 

school within its preferred location before choosing to locate a public 

charter school outside its area of interests.  Here, LAUSD has skipped the 

reasonable efforts requirement (§ 47614, subd. (b)) and simply found that 

the Crenshaw campus is close enough when compared to 710 square miles.  

As the Final Offer states, “[Westchester] contends that [Crenshaw] is 6.4 

miles from Wright Middle School Wright and 7.4 miles from WESM.  

                                                 
5 For example, we assume that even LAUSD would not claim that its 
Downtown Los Angeles headquarters (333 South Beaudry Avenue) is 
“near” North Hollywood High School (5231 Colfax Ave, North 
Hollywood), even though those two facilities are “only” 12 miles apart and 
LAUSD’s jurisdiction is 710 square miles big. 
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Even assuming that [Westchester’s] mileage statements are accurate such 

distances within the context of a school district that spans 710 square 

miles are ‘near’”.) (6 AA 1293 [emphasis added].)   

LAUSD is engaging in mathematical gymnastics.   

2. LAUSD’s Decision to Locate Westchester at 
Crenshaw Disregards the Communities 
Westchester Serves 

LAUSD asks this Court to focus on the most distant examples of 

where Westchester students reside when calculating total distances.  This 

argument is a red herring.  Prop. 39 requires that a charter school be 

provided “with facilities near to where the charter school wishes to locate” 

(§ 47614, subd. (b)), not near where some of its students reside.   

Approximately 38 percent (97 students) of Westchester’s students 

reside within the sphere of Wright Middle School, and approximately 16 

percent (41 students) reside within the sphere of Venice High School.  

(5 AA 1003.)  This represents over half of Westchester’s students.  LAUSD 

makes much of its claim that “Crenshaw would otherwise accommodate the 

fourth largest number of [Westchester’s] students, and Mann Middle 

School (a feeder school to Crenshaw) would otherwise accommodate the 

third largest number of [Westchester] students.”  (RB, p. 19.)  However, 

these students only represent approximately 9 percent (23 students) and 5 

percent (14 students), respectively.   



 

 28 

Based on these small percentages, LAUSD asks this Court to believe 

that Crenshaw is “located only 2.53 miles from Westchester and mere steps 

from a community from which [Westchester] specifically recruits.”  (RB, 

p. 19.)  This argument ignores the fact that the vast majority of Westchester 

students do not live near Crenshaw.  In fact, Crenshaw is 6.5 miles from 

Wright Middle School, near where 97 Westchester students reside.  

LAUSD’s argument that Crenshaw is not all that far away from the 

communities Westchester serves is unsupported by the record.   

3. LAUSD’s Decision to Locate Westchester at 
Crenshaw Is Based on Inaccurate 
“Available” Classroom Counts   

According to LAUSD, a classroom is only “available” when an 

LAUSD-run school has no use for the room at all.  (RB, pp. 27-28.)  If an 

LAUSD-run school gives one teacher two classrooms, as is the case at 

WESM, then the second classroom is “unavailable” for a public charter 

school.  (5 AA 1047-49; AOP, p. 42.)  Even if “availability” were the 

standard, which it is not, only by allocating multiple classrooms to a single 

teacher can LAUSD make its argument that none of the campuses located 

near where most of Westchester’s students live have enough “available” 

classrooms to accommodate Westchester.  (RB, pp. 27-28.)   

LAUSD’s Final Offer provides no evidence to demonstrate that 

classrooms could not be made available at the schools in which 

Westchester requested to be located.  (6 AA 1291.)  That is discriminatory 
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to charter school students and is a violation of Prop. 39.  (Ridgecrest, supra, 

130 Cal.App.4th at p. 1000 [Prop. 39 mandates a “balance between 

favoring charter school students and favoring students in district-operated 

programs”].) 

Further, LAUSD has engaged in blatant manipulation of “set-asides” 

to hide classrooms that are clearly available.  LAUSD plainly admits that 

“[it] did look at the potential of cutting back set-asides.  [LAUSD] didn’t 

have to cut [set-asides] because [LAUSD was] able to go to Crenshaw 

instead.”  (1 AA 248-50.)  LAUSD did nothing to eliminate set-aside 

classrooms not in use before attempting to locate Westchester out of the 

area in which it wished to locate.  Therefore, LAUSD did not “make 

reasonable efforts to provide [Westchester] with facilities near to where 

[Westchester] wishes to locate as required by Proposition 39.”  (§ 47614, 

subd. (b).)  CCSA is hard pressed to imagine a simpler act for LAUSD to 

undertake than to allocate set-asides, which are often not even in use, to a 

public charter school.   

V. 
 

ALLEGED IMPOSSIBILITY IS NOT AN EXCUSE TO 
VIOLATE PROP 39  

LAUSD’s repeated insinuations in this case that it was “impossible” 

for it to comply with Prop. 39 by adding a ninth program at WESM have no 

merit.  LAUSD does not even bother to explain why adding a ninth 
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program to WESM was impossible.  (RB, p. 44.)  Rather, to support its 

argument that it would be “impossible” to place Westchester at WESM, 

LAUSD simply states that “it is clear that Crenshaw had significantly more 

classroom availability than WESM.”  (RB, p. 43.)  Which campus has more 

rooms “available” is clearly not the test under Prop. 39.    

To satisfy Prop. 39’s mandate that a school district use reasonable 

efforts to place a charter school where it desires to be located, the school 

district must first establish that it made those efforts and that those efforts 

were reasonable.  LAUSD failed to make that showing, presenting nothing 

more than after-the-fact conclusory statements and no objective information 

to establish in any genuine sense that it made reasonable efforts to place 

Westchester where it wished to be located.   

Moreover, there is no such thing as an impossibility defense under 

Prop. 39 that would allow LAUSD simply to dismiss Westchester’s request 

to be located in the community it was created to serve.  Where public 

schools are crowded, district-run schools and public charter schools must 

share equally in the problem.  The law is clear that “impossibility” must lie 

in the nature of the thing to be done, and not just in a party’s incompetence 

to do it.  (Hensler v. City of Los Angeles (1954) 124 Cal.App.2d 71, 83.)  

Thus, if the thing could be accomplished by anyone with the proper means 

and the requisite skill and knowledge, then it is not legally “impossible.”  

LAUSD cannot credibly argue that it was impossible to locate Westchester 
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at WESM (RB, pp. 36, 38, 40) when in fact there were 17 readily available 

classrooms on the WESM campus even with Incubator on campus. 

(Appellant’s Opening Brief (“AOB”), pp. 10-18.)  The 17 readily available 

classrooms were more than sufficient to place Westchester at WESM.   

LAUSD’s claim that compliance with Prop. 39 is impossible due to 

excessive crowding is also factually false.  (RB, p. 44.)  LAUSD’s student 

population has plummeted at the same time it is rapidly building new 

schools using voter-approved bond funds.  It simply is not true that LAUSD 

is faced with the overcrowding that marked its past, and even if such 

overcrowding existed any burden of limited space must be shared equally.  

The fact that accommodating Westchester’s students might cause some 

“disruption and dislocation” for an LAUSD-run school is not a defense to 

LAUSD’s obligation to comply with Prop. 39.  (Ridgecrest, supra, 130 

Cal.App.4th at p. 1000.)   

VI. 
 

CONCLUSION  

CCSA respectfully requests that this Court reverse the trial court’s 

judgment and hold that LAUSD violated its Prop. 39 obligations.  To that 

end, CCSA requests that the Court (1)  declare that the burden of proof is 

on a school district to show by objective, admissible evidence that it 

complied with the obligation to “make reasonable efforts” to place a charter 

school where it desires to be located.  (§ 47614, subd. (b).); and (2) hold 



that LAUSD's "available space" approach, giving facilities location 

preference to students of district-run schools, violates Prop. 39. 
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