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IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA 

SECOND APPELLATE DISTRICT 

DIVISION FOUR 

PEOPLE OF THE STATE OF CALIFORNIA, 

PLAINTIFF AND RESPONDENT, 

VS. 

YEVGENY SELIVANOV ET AL., 

DEFENDANTS AND APPELLANTS. 

APPELLANT SELIVANOV'S REPLY BRIEF 

INTRODUCTION 

The allegations against Mr. Selivanov go against both the evidence 

collected at trial and common sense. Mr. Selivanov could not have 

embezzled the funds that went to pay for his American Express ("AMEX") 

charges because each of those charges was approved (count 1). He could 

not have embezzled the funds he transferred from the school to his account 

because the school owed him much more than he took (counts 8, 19, 22, 23, 

25, and 26). And, he could not have embezzled the funds Ivy Academia 

continued to pay its lender because a disinterested board approved a 

contract that outlined these exact payments (count 40). 

Rather than address these arguments head on, the People argue that 

this Court should not "reweigh the evidence." But that is not what Mr. 

Selivanov asks this Court to do. Rather, Mr. Selivanov asks that this Court 

not limit its review to the isolated, out-of-context bits of evidence selected 
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by the People, but review the record as a whole. As detailed in Mr. 

Selivanov's Opening Brief and below, a review of the entire record will 

show that Mr. Selivanov was convicted in error. 

The evidence relied on by the People as to the counts of conviction 

at issue in this appeal is not only insufficient; to a large extent, it is 

irrelevant. Throughout their Respondent's Brief, the People make much of 

the fact that some of the moneys at issue in this case came from the 

government and that, as such, could not be used for certain purposes. 

While much of the testimony at trial revolved around the proper and 

improper use of funds originating with the government, that was only 

because Mr. Selivanov and Co-Appellant Berkovich were also charged with 

misappropriation of public funds under Penal Code section 424.1  Those 

charges are no longer at issue.2  Under the remaining embezzlement 

charges, the jury was only asked to determine whether Ivy Academia 

entrusted its property to Mr. Selivanov; whether it did so because it trusted 

Mr. Selivanov; and, whether Mr. Selivanov fraudulently used that property 

for his own benefit with the intent to deprive Ivy Academia of its use. 

24CT 4481. Yet the People still rely on these facts to make their 

arguments. 

Under Penal Code section 424, the prosecution must prove that the 
funds in question were "public funds" as defined in Penal Code section 426 
and that these funds were appropriated without authority of law. See 
CALJIC 7.26.1; Stark v. Super. Ct., 52 Cal. 4th 368 (2011). 

2  As stated in Mr. Selivanov's Opening Brief, the trial court vacated these 
counts of conviction and ordered them retried. SAOB at 7; 27CT 5324. 
The People have appealed this order, originally under Case Number 
B255166. 
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In the embezzlement context, any attempt to apply an additional 

layer of "public" restrictions over the use of Ivy Academia's funds amounts 

to an improper attempt to second guess and criminalize the operational and 

financial decisions of executives running a private company. The People 

may take issue with the way the funds in this case were used, but so long as 

those uses were approved by the funds' owner 	Ivy Academia 	Mr. 

Selivanov cannot be guilty of embezzlement. 
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ARGUMENTS  

I. 	THERE WAS INSUFFICIENT SUBSTANTIAL EVIDENCE SUPPORTING 
THE ESSENTIAL ELEMENTS OF EMBEZZLEMENT 

The People's chief rebuttal to Mr. Selivanov's sufficiency arguments 

is that they "amount to nothing more than an improper request that this 

Court reweigh the evidence." Respondent's Brief ("RB") at 24.4  The 

People are wrong. Unlike the People, who in their Respondent's Brief 

point this Court to isolated, out-of-context sections of the record as proof 

that Mr. Selivanov's conviction was supported by substantial evidence, Mr. 

Selivanov asks this Court to review, as it must, the entire record, and 

determine whether, given the record as a whole, "[a]ny rational trier of fact 

could have found the essential elements of the crime beyond a reasonable 

doubt." People v. Johnson, 26 Cal. 3d 557, 576 (1980) (citing Jackson v. 

Virginia, 443 U.S. 307 (1979)). 

This Court should reject the People's attempt to divert its attention 

from the entire record. Under the correct standard of review, this Court 

should "resolve the issue in the light of the whole record—i.e., the entire 

picture of the defendant put before the jury 	and may not limit [its] 

appraisal to isolated bits of evidence selected by the respondent." Johnson, 

26 Cal. 3d at 577 (citation omitted; emphasis in original). The Court 

should then "judge whether the evidence of each of the essential elements . 

3 	The following addresses the pertinent points in the People's 
Respondent's Brief. Mr. Selivanov does not concede any of the remaining 
points the People make. Those are addressed in full in Mr. Selivanov's 
Opening Brief. 
4 	Indeed, the People repeat this claim in each of their responses to Mr. 
Selivanov's sufficiency arguments. See, e.g., RB at 27, 28, 30, 45. 
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. . is substantial; it is not enough for the respondent simply to point to some 

evidence supporting the finding, for [n]ot every surface conflict of evidence 

remains substantial in the light of other facts." Id. 

Indeed, the formulation of the substantial evidence rule advocated by 

the People, "which stresses the importance of isolated evidence supporting 

the judgment, . . . risks misleading the court into abdicating its duty to 

appraise the whole record." Id. 

As Chief Justice Traynor explained, the "seemingly 
sensible" substantial evidence rule may be distorted in 
this fashion, to take "some strange twists." 
"Occasionally" he observes, "an appellate court 
affirms the trier of fact on isolated evidence torn from 
the context of the whole record. Such a court leaps 
from an acceptable premise, that a trier of fact could 
reasonably believe the isolated evidence, to the 
dubious conclusion that the trier of fact reasonably 
rejected everything that controverted the isolated 
evidence. Had the appellate court examined the whole 
record, it might have found that a reasonable trier of 
fact could not have made the finding in issue. One of 
the very purposes of review is to uncover just such 
irrational findings and thus preclude the risk of 
affirming a finding that should be disaffirmed as a 
matter of law." 

Id. at 577-78 (quoting Roger J. Traynor, The Riddle of Harmless Error 27 

(1969)). 

A. 	There was no substantial evidence that Mr. Selivanov's 
AMEX Card purchases were fraudulent 

Highlighting one piece of isolated evidence to prove their 

embezzlement charge, the People argue that Mr. Selivanov's AMEX Card 

purchases constituted embezzlement because of Mr. Selivanov and Co-

Appellant Berkovich's "repeated efforts to disguise personal purchases as 
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school-related ones." RB at 25. Not only is this "evidence" not substantial, 

as to Mr. Selivanov, it also has no support in the record. 

The People point to a handful of examples in which, they claim, both 

Appellants misclassified personal purchases as school-related ones. RB at 

25. But the People point to no transactions in which Mr. Selivanov 

misclassified his expenses in such a way. The People's claim that Mr. 

Selivanov had the requisite intent to defraud because of his "repeated 

efforts to disguise personal purchases as school-related ones," id., is 

without support. 

But even if they existed with respect to Mr. Selivanov, any isolated 

expense misclassifications could not support a finding by a reasonable trier 

of fact that Mr. Selivanov embezzled the funds that went to pay for his 

AMEX Card charges. First, the expense reports, which included the 

category for each expense, were not prepared by Mr. Selivanov (or by Co-

Appellant Berkovich). They were prepared by the school's bookkeeper, 

Ms. Pilyayskaya (as she, herself, testified). See 5RT 1852-53. More 

importantly, it was Ms. Pilyayskaya who entered the QuickBooks category 

codes that the People claim were used to "disguise" the personal purchases. 

5RT 1937-38. The record contains no evidence that either Mr. Selivanov or 

Ms. Berkovich were involved in this classification process. Finally, and 

perhaps most telling, there was no evidence that Ivy Academia Board 

member (and Board treasurer) Arthur Sarkisian, who approved the AMEX 

charges, even looked at or relied on these "misclassified" QuickBooks. On 

the contrary, Ms. Pilyayskaya testified that Mr. Sarkisian had the actual 

receipts in front of him when he reviewed Mr. Selivanov's expenses. See 

5RT 1928-29. Those vendor receipts captured exactly what the money was 
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spent on. See, e.g., Ex. 216 (July 2007 Expense Report packet); see also 

5RT 1936-38.5  

Second, at trial, the People did not challenge Mr. Selivanov's AMEX 

Card charges based on arguments that they were for personal use or 

because they were for uses that were not permitted by the funds' owner—

Ivy Academia. Instead, the People argued that Mr. Selivanov embezzled 

the school's funds even though he used the AMEX Card to pay for school-

related activities: business meals and teacher appreciation events. The 

People's argument was based on the notion that all charter schools were 

prohibited from spending their funds on these types of meals and events. 

See Selivanov's Appeal Opening Brief ("SAOB") at 13-14; see also TORT 

3389-91 (De Los Santos' testimony that charter school funds could not be 

used to pay for business meals and teacher appreciation events). 

Never did the People (or Ms. De Los Santos) challenge the fact that 

the meals Mr. Selivanov paid for were business meals or teacher 

appreciation events, or the notion that a private entity may spend its funds 

on business meals or to reward its employees, which is exactly what Mr. 

Selivanov did. See also 24CT 4481 (Jury instructions calling only for proof 

that Alternative Schools, Inc. entrusted its property to Mr. Selivanov and 

that he fraudulently converted that property for his own benefit). 

Thus, even under the People's understanding of Mr. Selivanov's 

AMEX Card use, he could not have been guilty of embezzlement. There 

5 	Ironically, the People cite Mr. Selivanov's improvement of the expense 
classification system as proof he had fraudulent intent when he made the 
purchases. RB at 26. In other words, the People would have this Court 
believe that an executive's efforts to improve the workings of his 
organization is a clear sign of fraudulent intent. 
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was simply no evidence that Mr. Selivanov appropriated Ivy Academia's 

property for a use or purpose unrelated to the school, or for a use or purpose 

not envisioned by the property's owner—Ivy Academia. See SAOB at 31- 

33.6 
 

Third, the People's attempt to discount Ivy Academia's AMEX 

authorization process fails because it misstates the record. The People 

argue that the AMEX purchases were reviewed by "the board," and "that a 

board, consisting of members such as Kaufman, . . . hardly provided 

credible evidence from which the jury would reject the People's evidence 

of fraudulent intent." RB at 26. But the purchases were not reviewed by 

"the board" as a whole, or by Mr. Kaufman personally, which explains why 

Mr. Kaufman was not familiar with the details of those transactions. The 

purchases were reviewed by Mr. Sarkisian, a Board member and the 

Board's treasurer, who did not testify at trial. 6RT 2112-14.7  Ms. 

Pilyayskaya, who did testify at trial, stated that the check to American 

Express was issued only after the corresponding AMEX Card expenses 

were reviewed and approved by Mr. Sarkisian. 5RT 1929.8  

6 	This is of course different when addressing the Penal Code section 424 
charges, which focus on the constitutional and statutory permitted uses of 
public funds. See CALJIC 7.26.1; Stark v. Super. Ct., 52 Cal. 4th 368 
(2011). The section 424 charges are not at issue in this appeal as the trial 
court ordered them retried. 

7 	Mr. Sarkisian invoked his right not to testify pursuant to the Fifth 
Amendment of the United States Constitution. 

And indeed, Mr. Sarkisian repeatedly approved Mr. Selivanov's 
expenditures on business meals and teacher appreciation events. See, e.g., 
Ex. 216 (approved expense reports and backup documentation for the 
month of July 2007). 
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Given no evidence to the contrary, a reasonable jury could not have 

found that Mr. Selivanov used the AMEX Card for his own benefit, or that 

he had somehow stepped outside of the specific approvals that he had 

received from Mr. Sarkisian for each and every challenged purchase. Mr. 

Selivanov's embezzlement conviction under count 2 must be reversed. 

B. 	A review of the entire record shows that Mr. Selivanov 
did not transfer more money to his account than he was 
entitled to 

At what point did Mr. Selivanov withdraw more funds from Ivy 

Academia's account than he was entitled to? That was the question the 

People posed to the jury in support of their charges in counts 8, 19, 22, 23, 

25, and 26. The People did not argue that Mr. Selivanov was not allowed 

to recoup the funds he lent Ivy Academia. See 4RT 1435; TORT 3402. 

Instead, the People argued that at a certain point, Ivy Academia no longer 

owed money to Mr. Selivanov and that every money transfer made after 

that point constituted embezzlement. 

At trial, relying in large part on the People's own expert (Ms. De Los 

Santos), Mr. Selivanov showed that when considering Ivy Academia's debt 

to Mr. Selivanov in its entirety, Mr. Selivanov took nothing beyond what 

was his. See, e.g., lORT 3401. The People, in their response, argue that 

based on the testimony of LAUSD-OIG Investigator Atkinson, as of 

August 1, 2007, Ivy Academia no longer owed Mr. Selivanov any funds, 

and that therefore any transfer made after that date was embezzlement. RB 

at 27. 

The People, however, neglect to recount that Investigator Atkinson's 

August 1, 2007 date was artificially manufactured, and was wholly 

dependent on which of Ivy Academia's undisputed IOUs to Mr. Selivanov 
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Investigator Atkinson saw fit to consider. This August 1, 2007 date was 

therefore a "fluid" date, which changed each time Investigator Atkinson 

chose to consider another Ivy Academia IOU. See SAOB at 34-37. 

At first, when seeking a search warrant for Mr. Selivanov's offices, 

Investigator Atkinson stated, under oath, that he only considered one of the 

three IOUs as part of Ivy Academia's debt to Mr. Selivanov (disregarding 

the other two). 8RT 2735-38. Under that analysis, Ivy Academia no longer 

owed funds to Mr. Selivanov as of February 10, 2006 	a year and half 

prior to the revised August 1, 2007 date. 8RT 2736-37; Ex. 255 

(spreadsheet detailing Ivy Academia's debt to Mr. Selivanov provided in 

support of search warrant). As a result, according to Atkinson's search 

warrant affidavit, the transfer Mr. Selivanov made on February 10, 2006 

(and each transfer after that) was embezzlement. See Ex. 255. 

Then, during the preliminary hearing, Investigator Atkinson was 

"convinced" to add an additional IOU to the mix, still excluding the 

remaining "Due to Management" IOU. 8RT 2737-41.9  This changing view 

on which IOUs should be included in the debt analysis cannot supply the 

evidence necessary to support a conviction. 

Investigator Atkinson's evolving opinion also highlights the 

People's inability to show that Mr. Selivanov made the alleged overdraft 

transfers with the requisite fraudulent intent. Even if accepted in full, 

9 As a result of Investigator Atkinson's "agreement" to add an additional 
IOU to the mix, the People abandoned six counts of embezzlement (counts 
12-17). See 16CT 2558; SAOB at 35-36. As explained in detail in Mr. 
Selivanov's Opening Brief (and above), adding the "Due to Management" 
IOU will have had the same effect on the remaining embezzlement counts 
associated with the repayment of Ivy Academia's debt to Mr. Selivanov. 
SAOB at 37-38. 
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Investigator Atkinson's after-the-fact opinions say nothing about Mr. 

Selivanov's subjective intent when making the transfers. These opinions 

also do not account for the remaining "Due to Management" IOU. The 

"Due to Management" funds were indisputably owed to Mr. Selivanov, and 

nothing in Investigator Atkinson's testimony (or elsewhere in the record) 

suggested that Mr. Selivanov made the challenged transfers believing those 

funds were not owed to him. The People have thus failed to present any 

substantial evidence capable of supporting both the taking and the intent 

elements beyond a reasonable doubt.1°  

The People's related argument is a complete red herring. The People 

claim that the five transfers charged under count 8, which totaled $23,000, 

constituted embezzlement because Mr. Selivanov was not "legally" owed 

any rent money. RB at 27. But the connection the People make between 

any rent income and the money transfers charged under count 8 is not 

supported by the evidence. 

As explained by the People's own expert, Investigator Atkinson, the 

records he reviewed did not indicate that the transfers totaling $23,000 were 

associated with any rent income. Rather, as Investigator Atkinson testified, 

these transfers were "just payments." 8RT 2733. The entirety of this 

argument, which attacks the propriety of the rent increase, RB at 27-8, has 

no bearing on the question at hand. 

10  The fact that Mr. Selivanov further transferred the funds from 
eGeneration's account to his own personal account, RB at 29-30, only 
supports Mr. Selivanov's claim that he took the funds under the belief they 
were his to take. 
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C. 	There is no substantial evidence showing that Ivy 
Academia's payments to Western Commercial Bank 
constituted embezzlement 

The People's response to Mr. Selivanov's arguments concerning Ivy 

Academia's Western Commercial Bank payments fails to address the issues 

presented in Mr. Selivanov's appeal. 

First, the People fail to address the cases discussed in Mr. 

Selivanov's Opening Brief, all holding that embezzlement is not a viable 

theory when the defendant acquires title by contract or sale. SAOB at 41. 

The People do not contend that the payments to Western Commercial Bank 

were not made pursuant to a contract. Instead, they claim 	without any 

legal support 	that the Court should ignore the contract because Mr. 

Selivanov also owed a fiduciary duty to Ivy Academia. RB at 31. In other 

words, the People would have this Court find that interested-director 

transactions, in effect, are no longer permitted in the context of non-profit 

corporations. That is, of course, a proposition without any basis in the law. 

Transactions with interested directors are permitted as long as 

certain conditions are fulfilled. See Cal. Corp. Code § 5233(d). A 

transaction with an interested director can be approved in good faith "by a 

vote of a majority of the directors then in office without counting the vote 

of the interested director or directors, and with knowledge of the material 

facts concerning the transaction and the director's interest in the 

transaction." Id. at § 5233(d)(2)(c). 

At trial, the People's own evidence showed that these conditions 

were met. The board received a broker's opinion of value from Lee & 

Associates supporting the revised lease amount, Ex. 13 at 49-50, and a 

spreadsheet summarizing Ivy Academia's loans payable. Id. at 51. The 
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board then convened to consider the proposed transaction, with both Mr. 

Selivanov and Ms. Berkovich leaving the room. As the meeting minutes 

offered into evidence by the People indicate, the non-interested directors 

discussed the terms of the lease assignment. They discussed the fact that 

Ivy Academia's monthly payment would be 90 percent of the fair market 

value of the facilities as determined by Lee & Associates and that the 

school had just rented a new high school facility at a similar per square foot 

amount ($1.75) in competition with another charter school. Ex. 13 at 46. 

The non-interested directors also noted that the sale of assets was beneficial 

to Ivy Academia because it allowed the school to strengthen its balance 

sheet. Id. After this discussion, again in accordance with Corporations 

Code section 5233(d)(2)(c), a majority of Ivy Academia's non-interested 

directors voted to approve the transaction. Ex. 13 at 46. Then, a contract to 

the same effect was drafted and signed by the relevant parties 	Alternative 

Schools, Inc. (the operator of Ivy Academia) and eGeneration. Ex. 13 at 

47. 

That Mr. Selivanov held a fiduciary duty as one of Ivy Academia's 

directors does not mean that he could not enter into binding contracts with 

the school. Indeed, the precautions delineated in Corporations Code section 

5233(d), which were followed by Ivy Academia, are there to permit these 

types of transactions despite the presence of a potential conflict-of-interest. 

Any funds Mr. Selivanov supposedly took from Ivy Academia were taken 

under a valid contract. As a result, he cannot be liable for embezzling those 

funds." 

11 	Notably, the trial court instructed the jury that it must find that the 
property Mr. Selivanov allegedly embezzled was entrusted to him because 
(Continued...) 
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Even if the Court accepts the People's theory, that the contract 

executed between eGeneration and Ivy Academia should be ignored (and it 

should not), Mr. Selivanov's embezzlement conviction still must be 

reversed. 

The People contend that Mr. Selivanov is guilty of embezzling the 

funds Ivy Academia transferred to Western Commercial Bank between 

May 1, 2009 and May 10, 2010 because under the asset sale, it was 

eGeneration's duty to make those payments. RB at 30. To be sure, under 

the contract executed between Ivy Academia and eGeneration, it was 

eGeneration's obligation to pay Western Commercial Bank for the loan. 

As Mr. Selivanov explained in detail in his Opening Brief (and as the 

People's witness, Investigator Atkinson, confirmed), eGeneration made 

those payments by making Western Commercial Bank the designee of the 

increased rent payments. See SAOB at 40-45. But if, as the People 

forcefully argue, "neither the rent increase nor Asset Sale were lawful 

transactions," RB at 31, then the rent increase as well as eGeneration's 

obligation to make the Western Commercial Bank loan payments were null 

and void. In other words, if the contract did not go into effect (because it 

was, as the People contend, a "sham" transaction) Ivy Academia would 

have still been making its loan repayments to Western Commercial Bank as 

it always had. 

The People cannot pick and choose which parts of the contract 

between Ivy Academia and eGeneration they like and which they do not. 

Ivy Academia trusted Mr. Selivanov. 24CT 4481. Here, the property at 
issue was transferred based on a contract, and not due to the existing trust 
relationship. 
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Mr. Selivanov's embezzlement conviction in count 40 must be reversed for 

this reason as well. 
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II. 	THE CLAIM-OF-RIGHT DEFENSE WAS SUPPORTED BY SUBSTANTIAL 
EVIDENCE; THE TRIAL COURT'S FAILURE TO INSTRUCT DEPRIVED 
MR. SELIVANOV OF HIS FEDERAL CONSTITUTIONAL RIGHT TO 
PRESENT A DEFENSE 

A. 	A claim-of-right defense instruction should have been 
given 

Despite the People's claims to the contrary, Mr. Selivanov's "claim 

of right" defense was supported by substantial evidence. The People first 

argue that "sufficient evidence to support the claim-of-right may be 

supplied solely by the defendant's own testimony." RB at 35. The People 

cite to People v. Tufunga, 21 Cal. 4th 935, 944 (1999), as support for this 

proposition. Yet Tufunga does not stand for the principle that a claim-of-

right defense must be based on the defendant's own testimony. While the 

defendant in Tufunga testified on his own behalf, the court merely repeated 

the oft-cited rule that a defendant is entitled to a claim-of-right defense 

whenever "there is evidence to support an inference that [the defendant] 

acted with a subjective belief he or she had a lawful claim on the property." 

Id. at 944 (citing People v. Romo, 220 Cal. App. 3d 514, 519 (1990); 

People v. Barnett, 17 Cal. 4th 1044, 1145 (1998)). Any "evidence to 

support an inference," not solely the defendant's own testimony, could be 

used.12  

The People next claim that "the claim-of-right defense was not 

available to Mr. Selivanov because he tried to conceal his actions or knew 

they were illegal. RB at 36. But the People again rely on the incorrect 

12 For example, in People v. Maciel, No. C063674, 2011 WL 5120839 
(Cal. Ct. App. Oct. 26, 2011), the Court of Appeal determined that there 
was sufficient evidence to justify an instruction on the claim-of-right 
defense, even though no defendant testified. 
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notion that Mr. Selivanov "engaged in repeated efforts to disguise personal 

purchases as school-related ones on the AMEX card." Id. As explained in 

detail above, see supra I.A., the People can point to no transactions where 

Mr. Selivanov misclassified his AMEX card expenses. What is more, Mr. 

Selivanov did not associate the claim-of-right defense with his AMEX Card 

charges (for which the classifications in QuickBooks were an issue). See 

SAOB at 46 (associating the claim-of-right argument only with counts 8, 

19, 22, 23, 25, 26, and 40 and not with count 2). The People's reliance on 

these phantom misclassifications is inapposite for this reason as well. 

The People also claim that Mr. Selivanov attempted to conceal 

"money he took from Ivy Academia" by "concocting" the Assignment-

Assumption of Lease contract. RB at 36. The People make no effort to 

explain to which "money" they actually refer. They also fail to reconcile 

Mr. Selivanov's supposed efforts to "conceal" his actions with the thorough 

discussion and eventual vote of Ivy Academia's non-interested directors in 

a public session. See supra, I.c. The trial court, in fact, said it best when it 

commented: 

[T]he way they treated the property that's in question 
here. They acted like they had a right to that property 
or a right to spend it the way they were spending. 
They did do this transparently, openly, they didn't try 
to hide anything. 

19RT 6118-19. 

Next, the People claim that Mr. Selivanov was not entitled to a 

claim-of-right defense because he took "chunks of money to satisfy a 

perceived larger debt." RB at 37. The People again misstate the law and 

misstate the record. 
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When considering the propriety of a claim-of-right defense, courts 

differentiate "between a bona fide intent to recover a liquidated claim, and 

the mere self help in the recompense of unliquidated damages." People v. 

Holmes, 5 Cal. App. 3d 21, 24 (1970) (citing People v. Poindexter, 255 Cal. 

App. 2d 566, 570 (1967)). Only when the debt is "undetermined or 

disputed" can the court refuse to provide the claim-of-right defense. See 

CALCRIM 1863. Moreover, when defendant is authorized to repay 

himself from funds he is entrusted with, there could be no embezzlement. 

Carroll v. Pac. Coast Auto. Ass 'n, 123 Cal. App. 568, 570 (1932) is 

instructive. There, a Pacific Coast Auto branch manager was accused of 

embezzling funds entrusted to him by his employer. While the manager 

indeed took possession of funds entrusted to him, he did so under the 

authority, given to him by his employer, to pay commissions to the 

salespersons working at that branch—including himself. Id. at 571. As a 

result, the court held that under Penal Code section 511, there could be no 

embezzlement. Id. See also People v. Creath, 31 Cal. App. 4th 312 (1995) 

(claim-of-right defense not available only when an employee unilaterally 

determines that he or she is entitled to certain wages and thereafter, without 

authorization, appropriates the property of the employer in purported 

payment of such wages). 

As the record well reflects, Mr. Selivanov's "takings" addressed in 

counts 8, 19, 22, 23, 25, and 26 (the money transfers) were a bona fide 

attempt to recover fixed amounts of money Ivy Academia owed Mr. 

Selivanov 	the funds Mr. Selivanov lent the school when it opened and 

Mr. Selivanov's deferred salary. See SAOB at 16-17. As explained in 

detail in Mr. Selivanov's Opening Brief, these debts were fixed, determined 
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debts, accounted for in Ivy Academia's three QuickBooks accounts and 

audited by Ivy Academia's independent auditors. See SAOB at 17-18. 

The People's own allegations make this point clear. Under the 

People's theory, Mr. Selivanov was allowed to withdraw money against the 

amounts Ivy Academia owed him. As Ms. De Los Santos, the People's 

expert, testified: 

Q: 	There was money going back and forth between eGeneration 
or Academy Just For Kids and these defendants and the 
school and then getting paid back again, correct? 

A: 	That's correct. 

Q: 	And there is nothing illegal about those transfers of money, 
correct? 

A: 	No. 

Q: 	So when we see back and forth of a $10,000 loan, $10,000 
repaid, those are not being charged by you or your team as a 
crime, correct? 

A: 	That's correct. 

TORT 3402. 

The "taking" addressed in count 40 (the Western Commercial Bank 

payments) was equally made pursuant to a well-documented right. No 

payments were made before a contract was discussed and approved by Ivy 

Academia's non-interested directors, which allowed for those specific 

payments to be made. See SAOB at 22-24, 39-40; supra, I.C.13  

The People's claim that Mr. Selivanov made "unilateral" 

withdrawals to repay undetermined debts thus flies in the face of the 

evidence adduced at trial, including the testimony of the People's own 

13 	The contract was signed on behalf of Alternative Schools, Inc. (d/b/a 
Ivy Academia) by Arthur Sarkisian, Ivy Academia non-interested Board 
member and treasurer of the Board. Ex. 13 at 47. 
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expert. It cannot, therefore, be relied on to justify the trial court's decision 

not to instruct the jury on a claim-of-right defense. 

B. 	The Watson standard of prejudice is not applicable to the 
trial court's failure to give a claim-of-right instruction; 
reversal is warranted under the correct standard 

With no cases or analysis in support, the People posit that the trial 

court's failure to give a claim-of-right instruction is subject to the Watson 

standard of prejudice. RB at 37; People v. Watson, 46 Cal. 2d 818, 836 

(1956). The People are wrong. 

As explained in detail in Mr. Selivanov's Opening Brief, SAOB at 

54-5, "[t]he right to have the jury instructed as to the defendant's theory of 

the case is one of those rights so basic to a fair trial that failure to instruct 

where there is evidence to support the instruction can never be considered 

harmless error." United States v. Escobar de Bright, 742 F.2d 1196, 1201 

(9th Cir. 1984) (citation omitted). Addressing specifically a claim-of-right 

defense under Penal Code section 511, the California Supreme Court held 

that: 

a defendant has a constitutional right to have the jury 
determine every material issue presented by the 
evidence. An erroneous failure to instruct on an 
affirmative defense relied upon by the defendant 
constitutes a denial of this right which is in itself a 
miscarriage of justice. Such error cannot be cured by 
weighing the evidence and finding it not reasonably 
probable that a correctly instructed jury would not 
have convicted the defendant. 

People v. Stewart, 16 Cal. 3d 133, 141 (1976) (citations omitted). 

Failure to properly instruct on a claim-of-right defense theory also 

amounts to a federal due process violation. See Bradley v. Duncan, 315 

F.3d 1091, 1099 (9th Cir. 2002); see also Neder v. United States, 527 U.S. 
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1, 15 (1999); People v. Magee, 107 Cal. App. 4th 188, 194 (2003). As a 

result, if the Court chooses not to apply the Escobar de Bright! Stewart line 

of cases, it should, at a minimum, apply the Chapman federal constitutional 

harmless error standard (and not Watson). See Chapman v. California, 386 

U.S. 18, 24 (1967). As detailed in Mr. Selivanov's Opening Brief, even 

under Chapman, the trial court's failure to give a claim-of-right defense 

instruction was reversible error. SAOB at 54-5. 

Finally, the People contend that other instructions given to the jury 

made up for the trial court's failure to give a full and accurate claim-of-

right defense, eliminating any prejudice as a result. RB at 37-38. Case law 

is to the contrary. 

People v. Threestar, 167 Cal. App. 3d 747 (1985) is uncannily 

similar to Mr. Selivanov's case. There, the court addressed whether the 

defense was adequately set forth by other instructions given to the jury and 

concluded that a section 511 instruction should have been given. As in Mr. 

Selivanov's case, the Threestar trial court gave the jury a mistake-of-fact 

instruction. Compare id. at 755 with 24CT 4474. Likewise, as in Mr. 

Selivanov's case, the Threestar trial court omitted the "open and avowed" 

portion of the section 511 defense. Compare Threestar, 167 Cal. App. 3d 

at 755 with 24CT 4481. Finally, as in Mr. Selivanov's case, the Threestar 

trial court instructed the jury that a good faith belief in acting with 

permission is a viable defense to embezzlement. Compare Threestar, 167 

Cal. App. 3d at 755 with 24CT 4481.14  

14 The Selivanov Jury Instructions used the term "authorization" rather 
than "permission." 24CT 4481. 
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Threestar found that the trial court's instructions were inadequate 

and potentially misleading. Threestar, 167 Cal. App. 3d at 755. And even 

though the concept of good faith was introduced to the jury, the instructions 

focused on a good faith belief in permission, not title. By focusing on 

"permission," the trial court "may have misled and confused the jury into 

believing that appellant was required to have a good faith belief that he had 

been given some kind of express or implied permission," when in fact there 

was evidence he did so under the defensible belief he was entitled to the 

funds. Id. at 756. The jury thus did not necessarily find that defendant 

lacked "a claim of title preferred in good faith," Cal. Penal Code § 511, and 

the trial court's failure to instruct on a complete section 511 defense was 

prejudicial error. Threestar, 167 Cal. App. 3d at 756-7. 

There is no difference between the erroneous instruction in 

Threestar and the erroneous instruction given in Mr. Selivanov's case. And 

because ample evidence supported Mr. Selivanov's claim-of-right defense, 

SAOB at 49-52; supra, II.A, the Court should follow Threestar: reverse 

Mr. Selivanov's embezzlement (and attendant) convictions, and allow a 

new jury the opportunity to properly assess Mr. Selivanov's claim-of-right 

defense. 
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III. ADMITTING EGENERATION'S QUICKBOOKS INTO EVIDENCE WAS 
PREJUDICIAL ERROR 

A. 	eGeneration's QuickBooks were not admitted nor used 
for a non-hearsay purpose 

The People spend considerable effort arguing that the trial court 

made no error because it properly admitted a portion of eGeneration's 

QuickBooks (Exhibit 105) into evidence for a non-hearsay purpose. RB at 

41-2. The record suggests otherwise. 

First, when offering Exhibit 105, the People made their intentions 

clear, stating, "we want it to come in for the truth." TORT 3350. The 

People then offered Ms. De Los Santos's testimony in a failed attempt to 

lay the foundation for the business records exception. Id. After some 

thought, the trial court acquiesced and admitted Exhibit 105 "for all 

purposes." 14RT 4600. Any argument, then, that Exhibit 105 was properly 

admitted for a non-hearsay purpose is inapposite. 

What is more, the People did not use Exhibit 105 for any non-

hearsay purpose. The People used Exhibit 105 exclusively for the truth of 

its entries, as proof that the numbers and categories listed in it were indeed 

those actually found in eGeneration's QuickBooks records. Only by 

comparing the actual amounts and specific categories captured in 

eGeneration's records (via Exhibit 105) to the checks and credit card 

statements in Exhibit 106 could the People argue that eGeneration's 

claimed tax deductions were misclassified. See SAOB at 61-63. Contrary 

to the People's contention, then, Exhibit 105 was not used to show that Mr. 

Selivanov "knew he was lying on his tax returns." RB at 40 (emphasis 

added). It was used to show that the claimed deductions on eGeneration's 

tax returns were incorrect to begin with. The People's assertion that the 

23 



QuickBooks in Exhibit 105 were not being offered for the "truth of their 

entries," RB at 42, is therefore misleading and incorrect. 

The "pay-owe" cases cited by the People support this conclusion. In 

these cases, "pay-owe" sheets were admitted as non-hearsay evidence to 

show the character and use of the places where the sheets were found. But 

the prosecution was not permitted to use the "pay-owe" sheets as proof of 

the numerical "statements" asserted therein. See, e.g., People v. Harvey, 

233 Cal. App. 3d 1206, 1222-4 (1991) (citing United States v. Jaramillo-

Suarez, 950 F.2d 1378, 1383 (9th Cir. 1991)). That is to say, without the 

proper foundation, the specific quantities of drugs being sold, and the 

amounts being paid, could not be proven using these ledgers. By analogy, 

to use Exhibit 105 as they did 	to prove the specific numerical content of 

eGeneration's QuickBooks records—the People had to lay the proper 

foundation. And they did not. 

The People also argue that "Exhibit 105 was admitted for the non-

hearsay purpose of providing a portion of the basis of an expert's 

conclusion." RB at 38. Ignoring, again, the fact that Exhibit 105 was 

admitted for the truth of the matter asserted, the People allude to Evidence 

Code section 801(b), which permits an expert to rely on evidence "whether 

or not admissible." Cal. Evid. Code § 801(b). But courts have cautioned 

that experts should not be allowed to relate to the jury otherwise 

inadmissible hearsay under the guise of expert opinion. See People v. 

Coleman, 38 Cal. 3d 69, 92 (1985) disapproved of on other grounds by 

People v. Riccardi, 54 Cal. 4th 758, 28 (2012) ("[W]hile an expert may 

give reasons on direct examination for his opinions, including the matters 

he considered in forming them, he may not under the guise of reasons bring 

before the jury incompetent hearsay evidence[.]" (emphasis added)); Cont'l 
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Airlines, Inc. v. McDonnell Douglas Corp., 216 Cal. App. 3d 388, 416 

(1989), reh'g denied and opinion modified (Jan. 5, 1990) (rule which 

allows an expert to state the reasons at the basis of his or her opinion may 

not be used as a vehicle to bring before the jury incompetent evidence). 

The trial court echoed this principle, stating: "[Exhibit 105] would 

come in for an expert's opinion, but the reality is, if that were the only 

reason I were letting it in, I might not admit it for the jury to look at, and 

you would just have to rely and argue from the testimony of the witness." 

14RT 4599. And, when denying the admission of purported work records 

of Ivy Academia's accountants (Exs. 75, 76, and 77), which were also used 

as a basis for an expert opinion, the trial court again stated: 

You don't get to admit it because they don't get to 
receive it back in the jury room because the danger is 
they will use it for all purposes and so, that is not what 
happens. You get to argue to them what the testimony 
is, but you don't get to use this document. 

Things that go back are admitted because they meet 
foundational requirements to admit them into 
evidence. How would the jury know how to use this 
particular document unless I admit it over the 
objections? 

14RT 4603-04. The only reason Exhibit 105 was admitted into evidence 

and allowed into the jury room was to prove the matters asserted therein. 

Without a proper hearsay exception, it was admitted in error. 

B. 	The People failed to lay the foundation for the business 
records exception to the hearsay rule before admitting 
Exhibit 105 as proof of acts recorded therein 

The conditions for the business records exception are clearly stated 

in Evidence Code section 1271. Among them, a custodian or other 
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qualified witness must testify to the writings' identity and the mode of their 

preparation. Cal. Evid. Code § 1271(c). 

Despite section 1271's clear requirement for testimony by a 

qualified witness, the People now claim that a qualified witness (or any 

witness) is not needed. Instead, they claim that "[t]he foundation 

requirements for the admission of evidence as a business record may be 

inferred from the circumstances." RB at 43. The People are wrong. And 

People v. Dorsey, 43 Cal. App. 3d 953, 960-61 (1974), on which the People 

rely, does not support this proposition. First, in Dorsey, a qualified 

custodian—the operations officer of the American National Bank 	did 

testify concerning the bank's records at issue. Id. at 959. Second, in 

Dorsey, the defendant did not complain that the custodian was not a 

competent witness for section 1271 purposes, but that his testimony as to 

the mode and time of preparation of the bank statements was lacking. Id. at 

960. Nonetheless, Dorsey held that the mode and time of preparation could 

be inferred because "bank statements prepared in the regular course of 

banking business and in accordance with banking regulations are in a 

different category than the ordinary business and financial records of a 

private enterprise." Id. Nothing remotely similar could be said about the 

records pertaining to Mr. Selivanov's private company—eGeneration. To 

admit eGeneration's business records, the People needed testimony from a 

proper custodian. See Zanone v. City of Whittier, 162 Cal. App. 4th 174, 

191 (2008) (citation omitted) ("The chief foundation of the special 

reliability of business records is the requirement that they must be based 

upon the first-hand observation of someone whose job it is to know the 

facts recorded. But if the evidence in the particular case discloses that the 

record was not based upon the report of an informant having the business 
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duty to observe and report, then the record is not admissible under this 

exception, to show the truth of the matter reported to the recorder."); Gee v. 

Timineri, 248 Cal. App. 2d 139, 146 (1967) (the custodian of the record or 

other qualified witness must testify as to the record's identity and mode of 

preparation); In re Shannon C., 179 Cal. App. 3d 334, 343 (1986) 

(explaining that contrary to Evidence Code section 1280, section 1271 

requires a witness to testify as to the identity of the record and its mode of 

preparation in every instance; holding that records in question were not 

admissible under section 1271 because a qualified witness did not testify as 

to their identity and mode of preparation). 

Putting aside the lack of a qualified witness to lay the foundation for 

Exhibit 105, the People are also wrong that the "circumstances" in Mr. 

Selivanov's case actually proved the remaining requirements of Evidence 

Code section 1271. RB at 43. For example, the People claim that Ms. 

Pilyayskaya's testimony showed that Mr. Selivanov prepared 

eGeneration's QuickBooks (including Exhibit 105). RB at 43. But, as the 

record shows, and as the People concede, Ms. Pilyayskaya denied any 

connection to eGeneration's QuickBooks (or to eGeneration at all). Id.; 

see also 5RT 1831-34, 1842. Ms. Pilyayskaya was Ivy Academia's 

bookkeeper, and her testimony as to who, besides her, handled Ivy 

Academia's QuickBooks says nothing about the books and records of 

eGeneration. 

The People also attempt to bolster the "circumstantial" 

trustworthiness of Exhibit 105 by claiming it was recovered (along with 

other eGeneration QuickBooks) "as a result of a search warrant for AJFK 

[a/k/a eGeneration]." RB at 43. The People misstate the record. As both 

Investigator Atkinson and Ms. De Los Santos testified, Exhibit 105 was 
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recovered from Ivy Academia's server located on Ivy Academia's De Soto 

campus. See 12RT 3914, 3937; 7RT 2454.15  

Admitting Exhibit 105 under the business records exception was 

error. 

C. 	Without Exhibit 105, the People would not have been able 
to prove that eGeneration's tax returns were false 

The trial court's error in admitting Exhibit 105 without a proper 

hearsay exception should be analyzed under the Watson harmless error 

standard. See SAOB at 61. Under that standard, the People claim that 

"overwhelming evidence showed that appellant Selivanov masterminded a 

scheme to take money from Ivy Academia through his private business 

[eGeneration]" and therefore, that "it is not reasonably probable that 

appellant Selivanov would have received a more favorable result if [Exhibit 

105] had been excluded." RB at 44-45. The People are wrong. 

First, unlike the personal tax counts which were linked to the alleged 

unreported "theft" income generated through the use of the AMEX Card 

and the transfer of funds after August 1, 2007, the corporate tax counts 

were not linked to any alleged embezzlement count. Thus, no amount of 

evidence showing "that appellant Selivanov masterminded a scheme to take 

money from Ivy Academia" would help the People prove their corporate 

tax charges. 

In order to prove that Mr. Selivanov willfully filed false tax returns, 

the People had to show, at a minimum: (a) that the tax returns at issue 

15 The People's attendant argument that Exhibit 105 was admissible under 
Evidence Code 1222, RB at 44, fails for the same reason. Any claim that 
the People were able to prove Mr. Selivanov either prepared Exhibit 105 or 
authorized someone else to do so is wholly unfounded. 
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contained a material statement which was false or inaccurate, and (b) that 

Mr. Selivanov did not believe the corporate tax returns to be true and 

correct as to every material fact. See Rev. & Tax. Code § 19705(a)(1); 24 

CT 4479. 

As detailed in Mr. Selivanov's Opening Brief, SAOB at 61-3, 

Exhibit 105 was the People's only evidence purporting to show that the 

expenses reported on eGeneration's tax returns as deductions were 

misclassified, and therefore false. Had Exhibit 105 been excluded, the 

People would have been unable to show whether, and to what extent, 

eGeneration's tax returns contained a false or inaccurate material statement. 

As such, there is more than a "serious doubt" as to whether the admission 

of Exhibit 105 "affected the result." People v. Mower, 28 Cal. 4th 457, 484 

(2002) (quoting People v. Watson, 46 Cal. 2d 818, 837 (1956)). There is 

virtual certainty. 

The People's next point is that the jury would have been permitted to 

hear "the non-hearsay related uses of the evidence, including expert 

opinions regarding the fraudulent scheme furthered by the manipulation of 

the QuickBooks." RB at 45. This argument is equally unavailing. First, 

none of the People's experts claimed that eGeneration's QuickBooks, 

including Exhibit 105, were used to further a "fraudulent scheme." The 

People, using FTB Agent Salazar, used Exhibit 105 for the separate, 

isolated purpose of showing that expenses claimed as deductions on 

eGeneration's tax returns were incorrectly claimed. See SAOB at 61-63. 

For this isolated purpose, the People did not utilize an expert "opinion." 

Instead, they used Agent Salazar to track the amounts recorded in Exhibit 

105 and contrast them with amounts recorded elsewhere, purportedly 

demonstrating their falsity. Id. Contrary to the People's claim, then, absent 
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Exhibit 105, there is no expert opinion in the record showing whether, and 

to what extent, eGeneration's tax returns were false or inaccurate. 

The trial court's error was prejudicial, and Mr. Selivanov's 

convictions on counts 32 through 36 should be reversed. 

30 



IV. 	THERE WAS NO SUBSTANTIAL EVIDENCE IN SUPPORT OF MR. 
SELIVANOV'S CONVICTION FOR FILING FALSE CORPORATE TAX 
RETURNS (COUNTS 32-36) 

A. 	There was no substantial evidence showing that Mr. 
Selivanov knew eGeneration's tax returns were materially 
false 

To show there was substantial evidence that Mr. Selivanov knew 

eGeneration's tax returns were materially false, the People again rely on a 

set of unfounded facts. The People argue that "the record established that 

appellant Selivanov was the only other person besides Pilyayskaya who 

made entries into QuickBooks." RB at 46. And they argue that the 

pertinent evidence showing Mr. Selivanov's knowledge (i.e., Exhibit 105) 

"was recovered on a server for appellant Selivanov's computers at his 

business as a result of a search warrant for AJFK[/eGeneration]." Id. The 

People are wrong. 

As stated above, rather than say (or even suggest) that Mr. Selivanov 

made entries in eGeneration's QuickBooks, Ms. Pilyayskaya disavowed 

any knowledge of eGeneration's QuickBooks, including who prepared 

them. See, supra, III.B.; 5RT 1831-34, 1842. And, contrary to the 

People's contention, eGeneration's QuickBooks (including Exhibit 105) 

were not recovered on a server located at Mr. Selivanov's business and 

were not recovered as a result of a search warrant for eGeneration. As both 

of the People's experts admitted, eGeneration's QuickBooks were 

recovered from Ivy Academia's server located on Ivy Academia's De Soto 

campus. See 12RT 3914, 3937; 7RT 2454. And the search warrant used 

was not the one for eGeneration, but the one for Ivy Academia. 7RT 2454. 

Finally, the People claim that Mr. Selivanov attempted "to hide" 

eGeneration's QuickBooks from the LAUSD investigators and that 
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therefore he must have known eGeneration's tax returns contained falsities. 

RB at 46. Putting aside the People's faulty logic, the People, again, 

misstate the record. As Ms. De Los Santos testified at trial, Mr. Selivanov 

disputed LAUSD's authority to inspect the records of his private company, 

eGeneration. 11RT 3643. It is hard to see why Mr. Selivanov objected to 

LAUSD's authority to inspect his private company's records if there were 

no records. 

With no evidence that Mr. Selivanov created eGeneration's 

QuickBooks; with no evidence that Mr. Selivanov provided false or 

inaccurate information to eGeneration's certified public accountant (who 

prepared the returns); with no evidence that eGeneration's tax preparer 

discussed the entries in eGeneration's returns with Mr. Selivanov (indeed, 

with no testimony from the tax preparer at all); and with no evidence 

whatsoever as to eGeneration's operations, revenues, or record keeping, 

there was simply no substantial evidence suggesting Mr. Selivanov knew 

material portions of eGeneration's tax returns were false when filed. These 

convictions should therefore be reversed. 

B. 	There was no substantial evidence that Mr. Selivanov's 
2004 personal tax return was false or inaccurate 

To show that Mr. Selivanov's 2004 personal tax return was false 

(count 27), the People claim that eGeneration's 2004 taxes were 

underreported and that therefore Mr. Selivanov's personal taxes were 

underreported as well. RB at 47. To show that eGeneration's 2004 taxes 

were underreported, the People point to Agent Salazar, who testified that 

eGeneration falsely reported $59,707 of tax deductions. Id. The People 

then conclude that eGeneration's tax liability in 2004 was "obviously" 
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reduced and that therefore Mr. Selivanov's personal tax liability was 

underreported. Id. 

Noticeably, the People are careful not to link Agent Salazar to any 

testimony that eGeneration's 2004 income was underreported.16  And this 

is why: while Agent Salazar indeed concluded that $59,707 of 

eGeneration's reported deductions in 2004 were falsely categorized, he also 

testified that eGeneration overstated its 2004 income by $300,000, roughly 

six times as much as the alleged false deductions. 

Q: 
	

Now, I am going to direct your attention to Exhibit 97. 
Mr. Aratani just asked you questions about Exhibit 97, 
and this is the 2004 eGeneration limited liability 
company income tax return. Do you have that in front 
of you? 

A: 	Yes. 

Q: 	So just that—so the record is clear, it is your testimony 
that this $932,715 amount in line one for income is 
incorrect, is that right? 

A: 	Correct. 

Q: 	And it is incorrect because it is overstated by 
$300,000, correct? 

A: 	Correct, but I don't recall if that was the only issue. 

Q: 	But at least by $300,000? 

A: Yes. 

14RT 4245. 

Thus, the People's conclusion, that eGeneration's 2004 tax liability 

was reduced, was belied by the testimony of their own expert. If, as Agent 

Salazar testified, eGeneration overstated its 2004 income by $300,000, it 

16  The People merely say: "A review of [Exhibit 94] shows that Salazar 
concluded AJFK/EGEN falsely reported $59,707 of tax deductions, which 
obviously reduced its tax liability." RB at 47. 
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was, in fact, operating at a loss in 2004, which means it had no corporate 

tax liability in 2004. See Ex. 97 at 2.17  

Indeed, at trial, the People refrained from arguing that eGeneration's 

2004 taxes were underreported, or that eGeneration owed additional taxes 

for that year. Instead, they only argued that its 2004 tax returns were false. 

As one of the prosecutors commented at side-bar: 

I think my only concern is, if you run the numbers 
down, I think that Mr. Rutherford will be able to argue 
at the end of the day, that [the defendants] were owed 
money. 

Or—this is my concern, and I am scrambling to find the 
right CALJIC. I thought it was in CALCRIM. That it 
is not even relevant for this charge, that money was 
owed or money was to be refunded. 

The bottom line is it relevant, so as long as maybe the 
jury can be instructed of that, and then just because we 
are just trying to prove a falsity. 

It doesn't matter if it enures to the government's benefit 
or the defendant's benefit. The crime is committed if 
there is a knowing willful falsity. 

13RT 4238.18  

With no proof that eGeneration's 2004 income was underreported, 

and without even an attempt to prove as much, the People's claim that 

17  According to eGeneration's 2004 tax return, it had a total income of 
$932,547. Ex. 97 at 2. Its total deductions for that year were $808,310, 
resulting in an ordinary income of $124,237. Id. According to Agent 
Salazar, eGeneration's 2004 return should have been revised to reflect a 
lower income and less deductions. In reality, eGeneration's should have 
reported only $632,547 in income and only $748,603 ($808,310 minus 
$59,707) in deductions. eGeneration's actual 2004 ordinary income was 
therefore -$116,056. 
18 The People repeated this position in their closing argument, stating: "it 
is not necessary to prove that additional tax was owed." 2ORT 6370. 
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additional taxes flowed from eGeneration's 2004 returns to Mr. Selivanov 

personal returns is without merit. With no corporate income in 2004, no 

income could have flowed to Mr. Selivanov's personal tax returns of the 

same year. Mr. Selivanov's conviction for filing false personal tax returns 

in 2004 (count 27) should be reversed. 
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V. 	MR. SELIVANOV CONTINUES TO JOIN IN ALL ISSUES RAISED BY CO- 
APPELLANT BERKOVICH THAT MAY ACCRUE TO HIS BENEFIT, AND 
SPECIFICALLY JOINS IN ARGUMENT I, II, III, IV, AND V IN CO-
APPELLANT BERKOVICH'S OPENING AND REPLY BRIEFS 

Mr. Selivanov continues to join specifically in the issues raised in 

Co-Appellant's Berkovich's briefs to the extent that they may benefit him. 

Cal. Rules of Court, rule 8.200(a)(5); People v. Castillo, 233 Cal. App. 3d 

36, 51; People v. Stone, 117 Cal. App. 3d 15, 19, n.5 (1981); People v. 

Smith 4 Cal. App. 3d 41, 44. (1970). 

Mr. Selivanov is aware of the recent decision of the California 

Supreme Court in People v. Bryant, 60 Cal. 4th 335 (2014). There, 

counsel was put on notice that in future cases, clear notice must be given as 

to which specific claims are being joined in. Id. at p. 364. 

Co-Appellant Berkovich's opening brief contains numerous 

arguments that apply equally to Mr. Selivanov, as both were convicted of 

count 2. In addition, the arguments turn on legal questions which affect 

both Appellants equally. Mr. Selivanov specifically joined in these 

arguments in his Opening Brief, SAOB at 80-81, and in his Supplemental 

Letter Brief filed with permission on December 22, 2014. Mr. Selivanov 

joins in Co-Appellant Berkovich's Reply in support of these arguments, as 

well. 
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CONCLUSION 

Based on the foregoing, Mr. Selivanov respectfully requests that his 

convictions in counts 2, 8, 19, 22-23, 25-36, and 40 be reversed. In the 

alternative, Mr. Selivanov requests that the trial court's restitution order be 

reversed and the matter remanded for further proceedings. 

Dated: June 19, 2015 	 Respectfully submitted, 

CROWELL & MORING LLP 

By: /s/Jeffrey H. Rutherford 
Jeffrey H. Rutherford 

Attorneys for Appellant 
Yevgeny Selivanov 
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CERTIFICATE OF APPELLATE COUNSEL 
PURSUANT TO CALIFORNIA 

RULES OF COURT, RULE 8.360(b) 

I, Jeffrey H. Rutherford, counsel for appellant Yevgeny Selivanov, 

hereby certify, pursuant to California Rules of Court, rule 8.360(b), that I 

prepared the foregoing appellate reply brief on behalf of my client, and that 

the word count for this brief is 9,035 words, including footnotes. This word 

count does not include any words in the cover, the tables, this certificate, or 

the signature block. This brief therefore complies with California Rules of 

Court, rule 8.360(b), which limits a brief to 25,500 words. 

I further certify that I prepared this document in Microsoft Word. 

This is the word count that Word generated for this document. 

Dated: June 19, 2015 	 By: /s/Jeffrey H. Rutherford 
Jeffrey H. Rutherford 

Attorneys for Appellant 
Yevgeny Selivanov 
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