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I.  INTRODUCTION 

Respondent City of Huntington Park (City) cannot defend 
the legality of its Moratorium barring only new public charter 
schools because the administrative record confirms that the City 
adopted the Moratorium to deter charter schools, based on 
pretextual findings that are unsupported and unsupportable by 
substantial evidence.  It is evident from the City’s Opposition 
Brief (ROB) that the City exceeded its legal authority and acted 
arbitrarily and capriciously in adopting the Moratorium for the 
following reasons.  

First, the City acknowledges that it adopted the 
Moratorium in response to “inquires” regarding new charter 
schools.  It therefore exceeded its authority under Government 
Code section 65858 (Statute) because mere inquiries are legally 
insufficient to satisfy the Statute’s requirement of a “current and 
immediate” threat to the community. (See Building Industry 
Legal Defense Foundation v. Superior Court (1999) 72 
Cal.App.4th 1410, 1418 [invalidating urgency moratorium on the 
processing of applications as premature because development 
approvals must be imminent to satisfy the Statute’s urgency 
requirement].)  As the processing of a development application is 
too removed from imminent approval to satisfy the Statute’s 
urgency requirement, it logically follows that the same is true 
regarding development inquiries, which by definition may not 
ripen into development applications.  The City does not refute 
this logic, and thus concedes this issue. 

Second, the City cannot overcome the fact that there is no 
substantial evidence in the record to support the Moratorium’s 
required findings under the Statute that public charter schools 
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pose a threat to public health, safety, or welfare.  The ROB lists 
eight bullet points of purported substantial evidence supporting 
the City’s findings for the Moratorium.  (ROB, pp. 42–43.)  
However, the City improperly relies solely on bare, 
unsubstantiated statements rather than substantial evidence to 
support each claimed justification.  (See Crown Motors v. City of 
Redding (1991) 232 Cal.App.3d 173, 179 [finding insufficient 
mere declarations of council in support of urgency ordinance].)  
Moreover, even accepting each unsubstantiated claim as true, 
none remotely demonstrates that public charter schools pose any 
threat to public health, safety, or welfare.  Additionally, as the 
City’s concerns, at best, pertain to school uses in general, the 
Moratorium’s disparate treatment of public charter schools is 
arbitrary and capricious.  The City’s argument that CCSA waived 
constitutional challenges based on discrimination overlooks the 
fact that CCSA consistently argued below and in its Opening 
Brief (AOB) that the Moratorium’s disparate and discriminatory 
treatment of public charter schools independently establishes 
that the City acted arbitrarily and capriciously.  The City 
stubbornly refused to respond to this claim during the 
proceedings below, and does so again in the ROB. 

Third, the City violated the California Environmental 
Quality Act (CEQA) in approving the Moratorium based on 
CEQA’s common sense exemption in light of expert evidence 
submitted by CCSA demonstrating that the Moratorium may 
cause significant environmental impacts through displaced 
development.  The City’s contention that the Statute exempts 
urgency ordinances from CEQA’s requirements fails based on the 
relevant factors courts must apply in making this determination 
as described by the California Supreme Court in Tuolumne Jobs 
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& Small Business Alliance v. Superior Court (2014)  59 Cal.4th 
1029, 1037–1043.  Fatally, the City ignores the Supreme Court’s 
holding and these relevant factors.  The City instead argues that 
CEQA’s procedural requirements are inherently incompatible 
with the time constraints of urgency ordinances.  Not so.  As 
explained in the Opening Brief, where circumstances actually 
warrant the adoption of an urgency ordinance (unlike the facts 
here), a legislative body may invoke CEQA’s “emergency” 
exemption, or alternatively, the “feasibility and planning studies” 
exemption.  A requirement that legislative bodies invoke such 
exemptions in adopting a Moratorium furthers CEQA’s important 
public policies because all exemption determinations must be 
supported by substantial evidence, and an agency invoking the 
“feasibility and planning studies” exemption must first “consider 
environmental factors.”  The City provides no response to the 
foregoing points and thus concedes this issue.   

Finally, the ROB mischaracterizes CCSA’s claim that the 
Moratorium’s prohibition of only public charter schools conflicts 
with the Charter Schools Act of 1992 (Act) and therefore is void.  
Contrary to the City’s argument, CCSA does not contend that the 
Act preempts a City’s land use authority in the sense that the Act 
fully occupies the field of municipal land use regulation.  (ROB, 
pp. 55–56.)  Rather, the administrative record demonstrates that 
over the last five years, student enrollment in the City’s 
traditional public schools has dropped, while charter school 
enrollment has increased significantly, such that demand for 
charter schools exceeds capacity and approximately 662 students 
are on waitlists for charter schools serving the City.  (AR 223–
224.)  The Moratorium’s prohibition of public charter schools 
alone, based on pretextual findings that are unsupported by 
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substantial evidence, places the proverbial finger on the scale and 
tips the balance in the competition between traditional and 
charter public schools, in direct conflict with the express 
legislative purposes of the Act.  The Moratorium is void for this 
reason. 

The City understandably urges the Court to dismiss this 
appeal as moot without consideration of its merit.  However, this 
Court’s holding in Hoffman Street, LLC v. City of West Hollywood 
(2009) 179 Cal.App.4th 754, which the City fails to address, 
supports this Court’s exercise of its inherent authority to decide 
this appeal.  As explained in the Opening Brief and below, this 
appeal presents issues of continuing public interest.  In fact, the 
City admits that this appeal presents multiple legal issues of first 
impression in that no published decision has addressed the 
appropriateness of an urgency moratorium in response to 
development inquires, and no published decision has addressed 
whether the Statute exempts urgency ordinances from CEQA’s 
requirements.  The Court should decide these legal issues of first 
impression.  Additionally, the Court should exercise its discretion 
to decide this appeal to ensure that the City’s legal violations 
described herein in adopting the Moratorium do not evade 
review. 

For all these reasons, the Court should grant this appeal, 
reverse the trial court’s judgment below, and enter judgment in 
favor of CCSA. 
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II.  ARGUMENT 

A. This Appeal Is Not Moot Because It Presents Issues 
Of Continuing Public Interest, And Because The 
City’s Unlawful Actions Must Not Evade Review 

The Court should exercise its inherent authority to decide 
this appeal for two reasons.  

First, it presents issues of continuing public interest, 
including legal issues of first impression. (In re William M. (1970) 
3 Cal.3d 16, 23.)  The City’s recharacterization of the issues in 
this appeal as purely factual and of no continuing public interest 
is inaccurate and unpersuasive.  (ROB, pp. 25–26.)  As detailed in 
the Opening Brief, this case presents issues of significant public 
importance, involving access to public education, environmental 
quality, and the Act’s supremacy over local conflicting legislation.  
(AOB, p. 46.)  Moreover, as the City admits, this case presents 
multiple legal issues of first impression.  These issues include: 

(1) Whether mere inquiries regarding potential 
development are legally sufficient to satisfy the “current 
and immediate” threat requirement under the Statute. The 
City correctly argues that “no published decision” has 
addressed the validity of an urgency moratorium adopted 
in response to development inquires.  (ROB, p. 39.)  The 
Court therefore should exercise its inherent authority to 
decide this issue of first impression.  

(2) Whether layperson observations and opinion, without 
more, regarding technical issues such as alleged traffic and 
safety threats may constitute substantial evidence to 
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support the “threat to public health, safety or welfare” 
finding required under the Statute.  Such evidence is 
legally insufficient to support even a fair argument of 
significant environmental impacts under CEQA.  The same 
legal standards should apply here.  This too presents a 
legal issue of first impression regarding what standards 
should apply in assessing the sufficiency of evidence 
supporting the required findings under the Statute.   

(3) Whether an urgency moratorium that imposes disparate 
and discriminatory treatment without substantial 
justification independently establishes that the enacting 
agency acted arbitrarily and capriciously. 

(4) Whether the Statute exempts urgency moratorium from 
CEQA’s requirements.  The City correctly argues that there 
is no “single case discussing CEQA’s application to an 
urgency ordinance.” (ROB, pp. 46–48).  The Court should 
therefore exercise its inherent authority to decide this issue 
of first impression. 

(5) Whether an urgency moratorium barring development 
of public charter schools alone, based on pretextual and 
unsubstantiated findings, conflicts with the Act and 
therefore is void.  This too is an issue of continuing public 
interest because, absent this Court’s decision, other 
communities, fueled politically by anti-charter school 
sentiment, will likewise adopt urgency or other local land 
use legislation designed to favor and provide a competitive 
edge to traditional public schools by preventing, deterring 
or otherwise hindering new charter schools. Doing so will 
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be at the expense of the express goals of the Charter 
Schools Act to “provide vigorous competition within the 
public school system to stimulate continual improvements 
in all public schools.”  (Ed. Code § 47601).   

Second, absent the courts’ exercise of their inherent 
authority in cases like this, challenging short-lived ordinances, 
legal violations would evade review. (Hoffman Street, supra, 179 
Cal.App.4th at 766 [finding that review is “particularly 
appropriate if the issue ordinarily arises in controversies that are 
so short lived as to evade normal appellate review” (citing 
Chantiles v. Lake Forest II Master Homeowners Assn. (1995) 37 
Cal.App.4th 914, 921)].)  Many courts, including this Court, 
therefore have repeatedly exercised their discretion to review 
expired interim ordinances and temporary development 
moratoria. (See Hoffman Street, supra; Bank of the Orient v. 
Town of Tiburon (1990) 220 Cal.App.3d 992, 996, fn. 1.)  The City 
does not address this second basis supporting the Court’s exercise 
of its inherent authority to decide this appeal, and thus concedes 
this point.  

B. CCSA Has Not Waived Challenges To The Sufficiency 
Of Evidence Supporting The Moratorium 

The City’s claim that CCSA waived challenges to the 
sufficiency of evidence by failing to discuss the City’s evidence 
lacks merit.1   

                                         
1  Similarly, the City’s criticism of CCSA for allegedly failing 
to accurately cite to the Joint Appendix by volume number as 
required by Rule of Court 8.204(1)(C) is ridiculous because the 
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Contrary to the City’s contention (ROB, p. 29), CCSA 
adequately described and challenged the legal sufficiency of the 
City’s claimed evidence regarding: 

(1) The City’s contentions regarding the quantity and 
capacity of schools in the community. (See AOB, pp. 10, 22, 31–
32); 

(2)  The City’s contentions regarding alleged traffic, 
health, and safety concerns resulting from charter schools.  (See 
AOB, pp. 10–11, 22, 27–29, 30, 32, 46); and 

(3)   The City’s contention regarding the number of 
charter school inquiries it received.  (See AOB, pp. 10, 16, 22, 27–
29, 31–32, 35, 46.)  

In contrast, the City failed to respond to significant 
amounts of material evidence CCSA submitted refuting the 
Moratorium’s unsubstantiated findings.  Specifically: 

• The City has a documented history of school 
overcrowding and need for additional schools. The 
City’s General Plan states that the City’s schools are 
“some of the most densely populated in the nation” 
and suffer from severe overcrowding. (AOB, pp. 14–
15; JA 141 [Public Facilities Element, p. 5].) The 
General Plan further explains that in an attempt to 
relieve overcrowding, schools have been forced to add 
portable classrooms, to bus students out of the City to 
other communities, and to operate on a year-round 
schedule. (Id.)  

                                         
Joint Appendix consists of a single volume. (See Joint Appendix 
[captioned “Volume 1 of 1, Pages JA001 to JA373.”) 
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• The City’s more recent Downtown Specific Plan 
similarly states that over-enrollment remains a 
serious problem and that the City needs to build 
additional schools. (AOB, p. 15; JA 165–166 [Specific 
Plan, pp. 154–155].)  

• An economic consulting firm retained by CCSA, 
Grayslake Advisors, prepared an expert report 
entitled “Analysis of Displaced Development.” (AR 
220–229.) Grayslake determined from its extensive 
analysis of schools, student demand and capacity in 
the City that the City was “quickly running out of 
excess capacity to meet the demand for student 
enrollment.”  (AR 225.)  Grayslake thus concluded 
that the Moratorium would displace charter school 
development and potentially cause resulting 
significant environmental impacts in neighboring 
jurisdictions. (AR 227–228.)  

Grayslake further found that during the five years 
prior to the City’s adoption of the Moratorium, 
enrollment in the City’s traditional public schools had 
declined by 13.8 percent while charter school 
enrollment had increased by 27.1 percent. (AR 223–
224.)  An estimated 662 students were on waitlists to 
enroll in charter schools serving the City. (AR 224.) 
Thus, “[t]he trends driving demand for student 
enrollment in charter schools show a clear, imminent 
need for additional charter school development to 
serve the Huntington Park population,” and that 
“[g]iven the current forces of supply and demand for 
charter schools, the immediate development of new 
charter schools at all grade levels is necessary to 
meet the needs of Huntington Park students.” (AR 
227.)   
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• City staff acknowledged that under the existing 
Zoning Code, any proposed charter school would 
require a conditional use permit (CUP), which could 
be “either approved or disapproved” at the City’s 
discretion. (AOB, p. 29; AR 53–54.)  Yet the City 
never explained why the existing CUP requirements 
would not adequately protect the City’s planning 
interests in response to a public charter school 
application while the City considered further 
amendments to its Zoning Code. 

Far from waiving challenges to the adequacy of the City’s 
evidence, CCSA argued in great detail why the City’s findings in 
the Moratorium and alleged supporting evidence are 
unsubstantiated, consisting almost entirely of bare assertions by  
the Councilmembers who approved the Moratorium.  (AOB, pp. 
15–20, 27–33.)  The City has only itself to blame for the lack of 
evidence in the administrative record supporting the City’s 
actions.  As explained in the Opening Brief, but not addressed in 
the ROB, CCSA submitted multiple Public Records Act (PRA) 
requests to the City during the administrative proceedings below, 
requesting all evidence supporting the City’s findings.  The City, 
however, produced no evidence supporting either the 
Moratorium’s findings, or the bare assertions of the Council 
majority during public hearings relied on so heavily in the ROB.  
(See AOB, p. 20; AR 232–234, 236–249 [City PRA production 
consisting solely of copy of final Moratorium and supporting staff 
report].)   
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C. The City’s Adoption of the Moratorium Was 
Arbitrary and Capricious 

1. There was no “current and immediate threat” 
justifying the Moratorium because there was 
no imminent charter school approval 

Government Code section 65858, subd. (c) provides:  

The legislative body shall not adopt or extend any 
interim ordinance pursuant to this section unless the 
ordinance contains legislative findings that there is a 
current and immediate threat to the public health, 
safety, or welfare . . . . [Emphasis added]. 

To satisfy the Statute’s requirement of a “current and 
immediate” threat, the approval or implementation of an actual 
development application must be imminent.  (Building Industry, 
supra, 72 Cal.App.4th at 1418 [citing cases].)  For example, in 
Crown Motors v. City of Redding (1991) 232 Cal.App.3d 173, the 
court held that a “current and immediate” threat existed to 
justify an interim ordinance prohibiting large electronic reader 
boards because the plaintiff had filed an application for this use, 
and absent an urgency ordinance, the city would not have had 
enough time to amend its zoning code before granting the permit. 
Similarly, in 216 Sutter Bay Associates v. County of Sutter (1997) 
58 Cal.App.4th 860, 870–871, a newly elected board of 
supervisors properly adopted an interim ordinance to “repeal” a 
series of recently approved development agreements just before 
they became effective and enforceable. In both cases, undesired 
permit approval or development was imminent in the absence of 
the interim ordinance. 
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In contrast, in Building Industry, supra, the court 
invalidated an urgency ordinance prohibiting the mere processing 
of development applications as premature and legally insufficient 
to satisfy the “current and immediate threat” requirement 
precisely because actual approval was not imminent.  The court 
determined that “[l]imiting the reach of an interim ordinance to 
those situations where actual approval of an entitlement for use is 
imminent is consistent with the purpose of interim controls.” (Id. 
at 1418 [emphasis added].) The court explained further: “[c]ases 
which have upheld the validity of urgency zoning ordinances 
adopted pursuant to this statute have involved situations where 
local agencies were faced with immediate threats of 
development.” (Id. at 1419 [citing cases].) 

The facts here are more analogous to the those in Building 
Industry than those in Crown Motors or Sutter Bay.  There is no 
dispute that no development applications for a charter school 
were even pending before the City, much less near approval, at 
the time the City adopted the Moratorium.  (ROB, p. 14.)  The 
City adopted the Moratorium in response to what it describes as 
“(5) formal inquiries from charter schools desiring to open in the 
City.”  (ROB, pp. 14–15; AR 53.)2   

                                         
2  The meaning of the City’s use of the term “formal” is 
unexplained and unknown.  Notably, however, the only evidence 
supporting this claim is a brief, unsubstantiated statement by 
City staff during a public hearing.  (AR 53.)  The record does not 
contain so much as a single email or other document from either 
any alleged inquiring party or the City making reference to, 
much less identifying or describing, any such alleged “formal” 
inquiry. 
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The City correctly argues that no published case has 
addressed the legality of a moratorium adopted in response to 
mere inquiries.  Existing case law, however, is instructive in 
supporting this appeal.  This case bears no resemblance to the 
facts in Crown Motors and Sutter Bay where the courts approved 
the urgency ordinances because development approvals were 
imminent in the absence of the ordinance.3  Moreover, as noted 
above, the reasoning underlying the court’s holding in Building 
Industry compels the invalidation of the Moratorium here.  
Because the court in that case invalidated as premature an 
urgency moratorium barring the processing of applications 
because such activity is too removed from imminent approvals to 
satisfy the Statute’s “current and immediate” threat requirement, 
it logically follows that the same is true with respect to the City’s 
Moratorium adopted in response to alleged inquiries because 
inquiries may not even ripen to development applications.  The 
Court therefore should grant this appeal and reverse the 
judgment below for this reason.  

                                         
3  Neither Martin III v. Superior Court (1991) 234 Cal.App.3d 
1765, nor Selinger v. City Council (1989) 216 Cal.App.3d 259, 
cited by the City supports its position.  Neither case addressed 
the meaning of the Statute’s “current and immediate” threat 
requirement.  Moreover, both cases are factually distinct from the 
Moratorium because in each development applications were 
submitted and pending.  
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2. There is no evidence supporting the 
Moratorium’s required “findings” regarding 
threats posed by public charter schools 

The Statute further provides that an agency shall not adopt 
or extend an urgency ordinance unless it finds that there is a 
current and immediate threat to public health, safety, or welfare, 
and the approval of additional land use entitlements would result 
in that threat.  The Moratorium thus includes findings in 
relevant part that new public charter schools may be 
incompatible with current land uses and the General Plan, and 
that certain locations within the City in the vicinity of charter 
schools have experienced adverse impacts due to vehicle 
circulation, parking, and noise.  (AR 6–7, 247–248.) 

The ROB lists eight bullet points that the City contends 
provide substantial evidence supporting the Moratorium’s 
findings.  (ROB, pp. 42–43.)  A review of the cited evidence, 
however, reveals that none of it is substantiated, nor remotely 
sufficient to provide substantial evidence in support of the 
Moratorium’s findings regarding the alleged threats posed by 
public charter schools. 

The first three bullets consist of certain contentions 
regarding the number of schools and their remaining capacity for 
additional students in the City.  Each of these claims, however, 
are supported solely by a few unsubstantiated statements by City 
Councilmembers during a public hearing.  (ROB, pp. 42–43, 
bullets 1–3 [citing solely to public hearing testimony of Mayor 
Ortiz and Councilmember Macias].)  As explained above, these 
bare assertions are refuted by the content of the City’s General 
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and Specific Plans, as well as the Grayslake Advisors expert 
report which confirmed a shortfall of charter school capacity in 
the City to meet the demand.  (AR  225–226.) 

The fourth and fifth bullets consist of contentions regarding 
traffic, parking, and noise impacts from charter schools.  (ROB, 
pp. 43.)  Here again, however, the City relies solely on 
unsubstantiated, layperson statements and observations.  (Ibid.; 
AR 19 [bare statement in staff report], 52 [unsubstantiated 
planning staff statement regarding unspecified “identified issues 
of concern”]; 108 [unsubstantiated statement by Mayor Ortiz 
regarding unspecified safety concerns].)  By analogy, such 
layperson observations regarding technical issues such as traffic 
circulation and safety are legally insufficient under CEQA to 
constitute substantial evidence even for purposes of establishing 
a fair argument of potentially significant impacts.  (See e.g., 
Wollmer v. City of Berkeley (2011) 193 Cal.App.4th 1329, 1352 
[technical assertions and accusations by layperson regarding 
traffic impacts “does not rise to the level of substantial evidence 
supporting a fair argument.”]; Leonoff v. Monterrey County Bd. of 
Supervisors (1990) 222 Cal.App.3d 1337, 1349 [same].)  The same 
legal standard should apply here. 

Moreover, even if the City’s cited “evidence” is considered, 
the only cited example concerns one location, the “HP Strip,” 
where one charter school and two LAUSD schools are located.  
(ROB, p. 43, bullets 4 and 5.)  The City’s cited evidence consists of 
nothing more than layperson observations that the combined 
presence of two traditional public schools and one public charter 
school in close proximity has elevated traffic and safety concerns.  
(Ibid. [citing AR 108, 115–116, 133].)  This evidence does not 



SMRH:485168956.4 -21-  
   
 

remotely substantiate the Moratorium’s finding that public 
charter schools uniquely pose a threat to public health, safety or 
welfare. 

The fifth bullet point merely reiterates the City’s 
contention that it received five inquiries from charter schools 
regarding potential new schools.  (ROB, p. 43.)  Neither this 
claim nor the cited evidence provides substantial evidence in 
support of the Moratorium’s findings concerning any threats 
posed by public charter schools to public health, safety or welfare. 

Finally, the sixth and seventh bullet points assert the 
City’s desire for more non-school uses, and that the City’s 
existing zoning provisions are insufficient to regulate charter 
school uses.  (ROB, p. 43.)  Even accepting as true the City’s 
alleged desire, however, the sixth bullet point provides no 
grounds, much less substantial evidence, supporting the 
Moratorium’s findings that public charter schools pose any 
unique threat to public health, safety, or welfare.  The same is 
true with respect to the seventh bullet point.  Moreover, the 
evidence cited for the seventh bullet point provides no support for 
this claim.  Instead, the ROB cites to a mere assertion of this 
statement contained in a City staff report (AR 19), and to a brief 
statement from City staff during a public hearing explaining that 
the zoning code requires a CUP for proposed charter schools 
which are “reviewed and ultimately either approved or 
disapproved by the planning commission.”  (AR 53–54.)  Thus, far 
from substantiating the City’s claim, the cited testimony 
demonstrates that the Moratorium was unnecessary because 
proposed new charter schools are not entitled to approval by 
right, but rather are subject to the City’s CUP requirements.   
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Because, as shown, the administrative record reveals that 
there is no substantial evidence supporting the City’s required 
Moratorium findings regarding any threats posed by public 
charter schools, the City abused its discretion and acted 
arbitrarily and capriciously in adopting the Moratorium.  The 
doctrine of judicial deference provides no lifeline for the City on 
this record.  “Judicial deference is not judicial abdication.  The 
ordinance must have a real and substantial relation to the public 
welfare.  There must be a reasonable basis in fact, not in fancy, to 
support the legislative determination.”  (Associated Home 
Builders of the Greater East Bay, Inc. v. City of Livermore (1976) 
18 Cal.3d 582, 609 [emphasis in original][internal citations 
omitted].)  The Moratorium falls short of satisfying these 
fundamental legal requirements.  The Court therefore should 
grant this appeal and reverse the judgment below for this reason.  

3. The Moratorium’s disparate and discriminatory 
treatment of public charter schools 
independently demonstrates that the City acted 
arbitrarily and capriciously 

The City refuses to respond to CCSA’s actual claim arising 
from the Moratorium’s disparate and discriminatory treatment of 
public charter schools, which it consistently argued below and in 
this appeal.  As CCSA explained in its Opening Brief, zoning 
legislation that is unlawfully discriminatory by definition is also 
arbitrary and capricious. (See Avenida San Juan Partnership 
v. City of San Clemente (2011) 201 Cal.App.4th 1256, 1268–1269 
[reviewing discriminatory zoning ordinance under arbitrary and 
capricious standard, while also noting that a discriminatory 
zoning ordinance may be subject to a “more rigorous form of 
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judicial review”]; see also Ehrlich v. City of Culver City (1996) 12 
Cal.4th 854, 900 [conc. opn. of Mosk, J.].)  Cities must exercise 
their police power “fairly and impartially,” and an “arbitrary and 
discriminatory” zoning ordinance is invalid exercise of the police 
power. (Arnel Development Co. v. City of Costa Mesa (1981) 126 
Cal.App.3d 330, 334–337.)   

As explained in the Opening Brief, the evidence cited by the 
City in support of the Moratorium, even if it could be considered, 
pertains to “school uses” generally. (JA 178–179 [Opp. Brief, pp. 
1–2] (referring to number of “school facilities,” oversaturation of 
“school uses,” and “large number of schools”)].)  The City cites no 
evidence supporting any claim that public charter schools, and no 
other school uses, uniquely pose threats to public health, safety 
or welfare. 

CCSA has consistently argued that the foregoing facts 
independently establish that the City acted arbitrarily and 
capriciously in adopting the Moratorium.  (See JA 41 [Petition ¶ 1 
(alleging that Moratorium is “politically motivated and 
discriminatory”)]; JA 48 [Petition ¶ 33 (Second Cause of Action–
Arbitrary and Capricious claim)]; JA 123 [Opening Brief, p.18 
[arguing that Moratorium is arbitrary and capricious because 
there is no evidence that “charter schools alone, and no other 
educational institutions, pose a current and immediate threat to 
the public health, safety, or welfare”]; RT 30:22–26, 36:14–20, 49: 
15–20, 50:16–19, 51:13–27, 66:3–6, 78:5–17, 80:20 [trial 
argument that Moratorium is arbitrary and capricious because it 
unlawfully discriminates against charter schools].)  Yet despite 
CCSA’s consistent advancing of this claim, neither the City nor 
the trial court (in the statement of decision drafted by the City’s 
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counsel) addressed it.  Fatally, the City follows this same course 
of action in the ROB.  

D. The City Violated CEQA In Approving The 
Moratorium 

The City argues inconsistently that it has no obligation to 
justify its adoption of the Moratorium in reliance on CEQA’s 
“common sense exemption” (ROB, p. 49), but that its approval of 
the Moratorium in reliance on this exemption nonetheless should 
be affirmed because the record contains no evidence that the 
Moratorium may cause significant environmental impacts.  
(ROB, pp. 53–55.)  Both arguments, however, fail. 

1. The City violated CEQA by adopting the 
Moratorium based on CEQA’s Common Sense 
Exemption 

The common sense exemption applies: “[w]here it can be 
seen with certainty that there is no possibility that the activity in 
question may have a significant effect on the environment, the 
activity is not subject to CEQA.”  (CEQA Guidelines section 
15061(b)(3).)  This is a demanding standard.  The City bears the 
burden of demonstrating to a certainty that there is no possibility 
the Moratorium may cause significant environmental impacts.  
(Davidon Homes v. City of San Jose (1997) 54 Cal.App.4th 106, 
117; Rominger v. County of Colusa (2014) 229 Cal.App.4th 690, 
704.)  Moreover, “[i]f legitimate questions can be raised about 
whether the project might have a significant impact and there is 
any dispute about the possibility of such an impact, the agency 
cannot find with certainty that a project is exempt.” (Davidon, 
supra, at 117.) 
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During the administrative proceedings below, CCSA 
submitted unrefuted evidence expert evidence from Grayslake 
Advisors demonstrating the Moratorium’s potential to cause 
significant environmental impacts in adjacent communities 
through displaced development.  (See AR 220–229; Muzzy Ranch 
Co. v. Solano County Airport Land Use Comm. (2007) 41 Cal.4th 
372, 383 [noting that displaced development in other jurisdictions 
may reasonably be anticipated from a ban on development.].)  

The City argues in the ROB in a belated attempt to justify 
its reliance on CEQA’s common sense exemption that there is  no 
evidence that the Moratorium may cause significant 
environmental impacts.  The City’s argument, however, is both 
too little and too late under the relevant standards of review. 

Under the common sense exemption, “if a reasonable 
argument is made to suggest a possibility that a project will 
cause a significant environmental impact, the agency must 
refute that claim to a certainty before finding that the [common 
sense] exemption applies.” (Davidon, supra, 54 Cal.App.4th at 
118 [italics in original, bold added].)  Here, prior to approving the 
Moratorium, the City did not even consider, much less refute to a 
certainty the evidence submitted by CCSA demonstrating the 
possibility that the Moratorium may cause significant 
environmental impacts.  To the contrary, the City’s reliance on 
the common sense exemption is supported solely by a conclusory 
recital in the Moratorium itself.  (AR 6.)  The City therefore 
violated CEQA in approving the Moratorium based on the 
common sense exemption. 



SMRH:485168956.4 -26-  
   
 

2. The Statute does not exempt urgency 
ordinances from CEQA’s requirements 

The City reasserts its claim first raised during the 
litigation below that the Statute exempts urgency ordinances 
from CEQA’s requirements.  To assess this claim, courts must 
consider: (1) the statutory language; (2) whether the statutes at 
issue may be reconciled; and (3) public policy considerations. 
(Tuolumne Jobs, supra, 59 Cal.4th at 1037–1043.)  Fatally, 
however, the City ignores these relevant factors, and further 
ignores CCSA’s points and authorities applying them to this case.  
(AOB, pp. 33–37.)   

As to the first factor regarding the statutory language, the 
City contends that the introductory clause of the Statute 
“disposes of Appellant’s CEQA arguments.”  (ROB, p. 48.)  Not so.  
While this language is susceptible to the City’s interpretation, 
that only begins, rather than concludes the inquiry.  The balance 
of that inquiry, as explained in the Opening Brief but ignored by 
the City, reveals the Legislature’s intent that urgency ordinances 
be subject to CEQA.  Specifically, as explained in the Opening 
Brief and unrefuted by the City, the Statute was enacted in 1965,  
five years before CEQA was enacted in 1970.  (AOB, pp. 34–35.)  
Thus, had Legislature intended to exempt interim ordinances 
under the Statute from CEQA’s requirements, it could easily 
have included that exemption in CEQA.  But it did not do so.  
There is no mention of the Statute or urgency ordinances in any 
of CEQA’s many statutory exemptions, either as initially enacted 
or in any subsequent amendments.  Moreover, the Legislature 
has subsequently amended the Statute eight times without 
mention of CEQA; this despite the fact that during this same 
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time period, the Legislature repeatedly has demonstrated its 
ability to expressly exempt legislation from CEQA’s requirements 
when that was its intent.  This first factor thus refutes the City’s 
interpretation. 

The City focuses instead indirectly on the second factor, 
arguing that CEQA’s procedural requirements are fundamentally 
incompatible with the time constraints of urgency ordinances.  
(ROB, pp. 48–52.)  This claim likewise lacks merit.  As explained 
in the Opening Brief and unrefuted by the City, the Statute and 
CEQA’s requirements may be harmonized.  (AOB, pp. 35–36).  In 
cases where a “current and immediate” threat exists, the agency 
seeking to adopt an urgency moratorium may invoke CEQA’s 
exemption for “specific actions necessary to prevent or mitigate 
emergency.” (Pub. Res. Code § 21080(b)(4).)  Notably, CEQA’s 
definition of an emergency is both consistent with and compatible 
with the conditions that must exist to authorize an interim 
ordinance. (Compare Pub. Res. Code § 21060.3 with Gov. Code § 
65858(c).)  Alternatively, an agency may invoke the “feasibility 
and planning studies” exemption, which provides that a project 
involving only feasibility or planning studies for possible future 
actions does not require the preparation of an EIR or negative 
declaration.  (CEQA Guidelines, § 15262).  Thus, contrary to the 
City’s contention, CEQA does not necessitate lengthy periods of 
review in all cases, and therefore it may be reconciled with 
urgency ordinances under the Statute.  The City’s interpretation 
therefore fails under the second relevant factor.  (Selinger v. City 
Council of City of Redlands (1989) 216 Cal.App.3d 259, 269 
[“whenever possible, [the court] must reconcile statutes and seek 
to avoid interpretations which would require [it] to ignore one 
statute or the other . . . . ”])  
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Finally, the City’s interpretation fails under the third 
factor as well because public policy considerations weigh heavily 
in favor of CEQA applying to urgency ordinances.  Here again, as 
explained in the Opening Brief and unrefuted by the City (AOB, 
pp. 36–37), the Statute authorizes two extensions of interim 
ordinances, collectively totaling 21 months (Gov. Code, § 
65858(a)).  Accordingly, it must be narrowly interpreted, and 
harmonized where possible with CEQA’s mandate to “afford the 
fullest possible protection to the environment within the 
reasonable scope of the statutory language.” (Laurel Heights 
Improvement Assn. v. Regents of the University of California 
(1988) 47 Cal.3d 376, 390.)  

As noted above, requiring that agencies comply with CEQA 
when adopting an urgency ordinance, even if compliance is 
achieved by invoking either the emergency exemption or 
feasibility and planning studies exemption,  furthers important 
public policy considerations because an agency’s reliance on any 
exemption must be supported by substantial evidence.  (Western 
Mun. Water Dist. v. Superior Court (1986) 187 Cal.App.3d 1104, 
1113.)  Moreover, an agency invoking the feasibility and planning 
studies exemption must first consider environmental factors.  
(CEQA Guidelines, § 15162.)  Collectively, CEQA’s legal 
requirements governing an agency’s reliance on the emergency or 
feasibility and planning studies exemptions, respectively, in 
adopting an urgency ordinance will further ensure that agencies 
act more responsibly and are held accountable for decisions to 
forego CEQA’s important protections in order to respond to 
legitimate “current and immediate” threats to public health, 
safety, or welfare. 
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In summary, because as shown, the Statute does not 
exempt urgency ordinances from CEQA’s requirements, and 
because the City violated CEQA by adopting the Moratorium 
based on CEQA’s common sense exemption, the Court should 
grant this appeal and reverse the judgment below. 

E. The Moratorium Is Void Because It Conflicts With 
The Charter Schools Act of 1992 

The ROB fails to persuasively refute CCSA’s claim that the 
Moratorium is void because it impermissibly conflicts with the 
Act, enacted for the stated purpose of encouraging the 
establishment of charter schools. (AOB, pp. 42–44.) This claim 
presents a pure question of law subject to de novo review. (City of 
Watsonville v. State Department of Health Services (2005) 133 
Cal.App.4th 875, 882). 

The governing legal principles are not in dispute. While 
local police power authority is broad, a City may not adopt 
legislation that conflicts with state law. (Morehart v. County of 
Santa Barbara (1994) 7 Cal.4th 725, 747. [“Local legislation in 
conflict with general law is void.”]) “A county or city may make 
and enforce within its limits all local, police, sanitary, and other 
ordinances and regulations not in conflict with general laws.” 
(Cal. Const., art. XI, § 7.) “Conflict exists if the ordinance 
duplicates, contradicts, or enters an area fully occupied by 
general law, either expressly or by legislative implication.” (Id.) 
Local legislation is “contradictory” or “inimical” to state law 
where it mandates what state law forbids, or, as is the case here, 
forbids what state law expressly mandates. (Big Creek Lumber 
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Co. v. County of Santa Cruz (2006) 38 Cal.4th 1139, 1161.) The 
Moratorium conflicts with the Act in two respects. 

First, it contradicts the express purposes of the Act, 
including to increase educational opportunities; encourage 
different and innovative teaching methods; create new 
professional opportunities for teachers; expand school choices 
available within the public school system; and “provide vigorous 
competition within the public school system to stimulate 
continual improvements of all public schools.” (Ed. Code § 47601; 
see also Calif. School Bds. Assn. v. State Bd. of Education (2010) 
186 Cal.App.4th 1298, 1306.) The Moratorium further conflicts 
with the Act’s express mandates that “charter schools are and 
should become an integral part of California’s educational system 
and that the establishment of charter schools should be 
encouraged.” (Ed. Code § 47605(b) [emphasis added].) 

The administrative record demonstrates that over the last 
five years, student enrollment in the City’s traditional public 
schools has dropped, while charter school enrolment has 
increased significantly over the same period, such that demand 
for charter schools exceeds capacity, and approximately 662 
students are on waitlists for charter schools serving the City.  
(AR  223–224.)  The Moratorium’s prohibition of public charter 
schools alone, based on pretextual findings that are unsupported 
by substantial evidence, places the proverbial finger on the scale 
and tips the balance in the competition between traditional and 
charter public schools, in direct conflict with the express 
mandates of the Act.  (Ed. Code §§ 47601; 47605(b).) 
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The City argues that the foregoing conflicts do not void the 
Moratorium because: (1) legislative purposes are not equivalent 
to statutory mandates, and (2) the legislative purposes are 
directed only at school districts and “chartering authorities,” and 
not toward cities. (ROB, pp. 55–56.)  Both arguments are 
unsupported by legal authority, and do not withstand scrutiny. 

Contrary to the City’s claim, local legislation is voidable 
where it conflicts with state law, “either expressly or by 
legislative implication”  (Cal. Const., art. XI, § 7 [emphasis 
added].)  There is no dispute that the Moratorium, at a minimum, 
directly conflicts with the Act’s expressly stated legislative 
purposes.  Additionally, the City offers no rationale to support its 
assertion that a local ordinance in conflict with state law is valid 
so long as the state law is not expressly “directed” at the local 
agency that adopted the conflicting local ordinance.  This 
interpretation of California law would result in “mischief” and 
“absurdity,” rather than carrying out the will of the Legislature.  
(People v. Jeffers (1987) 43 Cal.3d 984, 998–999.)  The City 
further attempts to justify the Moratorium’s conflict with the Act 
by arguing that the City has previously been accommodating to 
charter schools, allowing six to operate within its boundaries.  
(ROB, p. 57.)  However, neither partial nor prior City compliance 
with state law excuses nor exonerates the City from its 
continuing obligation to comply with state law.  To state the 
City’s argument is to defeat it.   

Second, the Moratorium is impliedly preempted by the Act. 
The City fails to respond to this second claim and thus concedes 
the issue.  As explained in the Opening Brief (AOB, pp. 43–44), 
implied preemption occurs where “general law partially covers 
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the subject and the adverse effect of a local ordinance on 
transient citizens of the state outweighs the possible municipal 
benefit.”  (People ex rel. Deukmejian v. County of Mendocino 
(1984) 36 Cal.3d 476, 485.)  Here, the Act only partially covers 
the subject of charter schools regulation, but the adverse effects 
of the Moratorium in the City and beyond outweigh any possible 
benefit to the City.  The record confirms that there is no 
legitimate basis, and thus no local benefit to be derived from the 
Moratorium.  In contrast, the Moratorium potentially reduces 
local school choice, contravenes the City’s land use policies, 
exacerbates school overcrowding, and displaces development and 
resulting environmental impacts to neighboring communities.  
The Moratorium therefore is impliedly preempted by the Act. 

The City mischaracterizes CCSA’s position as claiming that 
charter schools are exempt from all zoning ordinances, arguing 
that “[i]f the legislature intended for charter schools to be free of 
local zoning regulations, it would have made this intent clear.” 
(ROB, pp. 55–56.)  However, CCSA has never contended that all 
local zoning ordinances contradict or are preempted by the Act. 
Rather, CCSA contends that the Moratorium, based on the 
specific facts of this case, is impliedly preempted by the Act. 

III.  CONCLUSION 

For the foregoing reasons and those set forth in the 
Opening Brief, the Court should reverse the trial court’s 
judgment below, enter judgment in favor of CCSA, and remand 
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this matter to the trial court for further proceedings consistent 
with this Court’s ruling. 

DATED: January 22, 2018 

 SHEPPARD, MULLIN, RICHTER & HAMPTON LLP 
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