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The Court previously issued its tentative mling on this matter. The parties appeared and 
presented oral argument after which the Court took the matter under submission. The Court now 
issues its mling on submitted matter. 

1. Factual and Procedural Background 

The Califomia Constitution provides that the State shall maintain a system of fi-ee 
"common schools" kept up and supported by local districts. (Cal. Const., art. FV, §§ 5, 14.) 
Charter schools were authorized by the State via the Charter Schools Act of 1992. (Ed. Code §§ 
47600, et. seq.) The codified legislative intent behind the Charter Schools Act is to 

"provide opportunities for teachers, parents, pupils, and community members to 
establish and maintain schools that operate independently from the existing 
school district stmcture, and as a niethod to accomplish all of the following: 

(a) Improve pupil leaming. 
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(b) Increase leaming opportunities for all pupils, with special emphasis on 
expanded leaming experiences for pupils who are identified as academically 
low achieving. 
(c) Encourage the use of different and iimovative teaching methods. 
(d) Create new professional opportunities for teachers, including the 
opportunity to be responsible for the leaming program at the schoolsite. 
(e) Provide parents and pupils with expanded choices in the types of 
educational opportunities that are available within the public school system. 
(f) Hold the schools established under this part accountable for meeting 
measurable pupil outcomes, and provide the schools with a method to change 
from mle-based to performance-based accountability systems. 
(g) Provide vigorous competition within the public school system to stimulate 
continual improvements in all public schools." 

To establish a charter school within a local school district, the person seeking to establish 
the school must circulate a petition, and then submit it to the goveming school board. (Ed. Code 
§ 47605.) Among other requirements, the petition must be signed by a number of parents or legal 
guardians of pupils equal to at least one-half of the number of pupils the proposed school 
estimates will enroll for its first year, and the petition must indicate that the parent or guardian's 
signature is an indication that they are meaningfully interested in having their child attend the 
school. (Mat subd. (a)(1) & (a)(3).) The proposed charter must be attached to the petition. (Id. at 
sub. (a)(3).) 

On April 6, 2017, Promise Academy submitted to San Jose Unified School District 
(hereinafter, the "District") its charter petition for the term of July 1, 2018 through June 30, 
2023. (Pet. Exh. 1.) The executive summary provides that Promise Academy's vision: 

"At Promise Academy, a spirit of innovation drives our student experience as 
well as the design of our instmctional model. We seek to provide educational 
opportunities not yet offered o students living in San Jose. Core elements of our 
instmctional model include: 

Providing a consistently excellent academic program for students from 
grade TK through 12 

A small school enviromnent with robust individualized supports for 
students 

An instmctional model focused on small group academic rotations 
where students in grades TK-8 loop with their teacher for 2 years and where 
students are placed in multi-age classroom cohorts 

Daily applied mathematics, science, and technology in the Promise 
Academy Innovation Lab 

A formal community partnership ofthe San Jose Tech Museum of 
Innovation 

Students will use the skills they leam at Promise Academy to create solutions 
for tough challenges in their community and in their world. The empathy and 
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agency they develop from transitional kindergarten through 12th grade will 
produce the social entrepreneurs that will not only excel in college and career 
but who will change the world." (Jd. at 8.) 

The charter petition provides that one of the needs of parents in downtown San Jose is a 
guarantee, 

"for a high-quality and consistent educational experience from preschool 
through high school. Parents in San Jose have expressed that at each major 
transition in their child's educational experience (i/e/ [sic] Kindergarten, 6"" 
Grade, 9"̂  Grade) is a significant cause of family stress. The need for a TK-12 
option is clear..." {Id. at 28.) 

On June 1, 2017, the District voted to deny Promise Academy's petition. (Pet. Exh. 2, p. 
5.) The District issued written findings conceming its reasons for denial. (Pet. Exh. 3.) As part of 
the summary of findings, the District provides the following: 

"The Petition does not provide a reasonably comprehensive description of the 
specific credentialing requirements for teachers, and the Charter School would 
have frouble staffing its high school program at the anticipated staffing levels 
due to the need to staff departmentalized, single subject instmction. The Charter 
School's design, which calls for a single cohort of 35 students at each of the 
grades from TK - 12, is based on breadth, not depth, which would preclude the 
Charter Schopl fi-pm pffering meaningful extracurricular prpgrams at the high 
schppl prpgram, such as interschplastic athletics, drama, music and arts." {Id. at 
p. 21.) 

Following the District's denial. Promise Academy appealed the denial to the Santa Clara 
County Board of Education (hereinafter, the "County Board") on July 11, 2017. (Pet. Exh. 4.) 
The County Board held a public hearing on August 2, 2017, after which it voted three to three on 
whether to approve or deny the petition. Accordingly, no action was taken. 

On September 28, 2017, Promise Academy submitted the charter petition on appeal to the 
State Board of Education (hereinafter, the "SBE"). (Pet. Exh. 5.) The Califomia Department of 
Education (hereinafter, the "CDE") recommended that SBE deny the request. {Id.) SBE voted on 
the Promise Academy petition at its January 19, 2018 meeting. (Pet. Exh. 7.) SBE voted to 
approve the petition "for the TK-8 portion of the school, with the opportunity.. .to come 
back.. .including later in 2018, with a revised description of the high school in the areas of 
concem that [SBE] raised and ask for a material amendment." {Id. at 90, Exh. 8, p. 28-29.) The 
approval is for a five year term, effective July 1, 2018 through June 30, 2023 with the 
requirement that Promise Academy provide a revised budget, ̂ a revised petition reflecting SBE as 
authorizer, and a fully executed facilities leave agreement by June 15, 2018. (Pet. Exh. 8, p. 29.) 

Petitioners filed the instant petition for writ of mandate and complaint for declaratory and 
injunctive relief on March 19, 2018. Petitioners seek a peremptory writ of mandate issued to 
SBE directing it to review the Promise Academy charter petition in the form it was denied, and 

- 3 -



set aside its January 18, 2018 action. Petitioners also seek a declaratory judgment that SBE does 
not have the authority to approve petitions on appeal with material revisions other than those 
necessary to reflect SBE as the chartering entity. Lastly, Petitioners seek injunctive relief to 
preclude the operation and funding of Promise Academy. 

II. Standard of Review 

. Petitioners have filed this matter seeking writ of mandate pursuant to Code of Civil 
Procedure section 1085. "A [traditional] writ of mandate will He to 'compel the performance of 
an act which the law specially enjoins, as a duty resulting from an office, tmst, or station' (Code 
Civ. Proc. § 1085, subd. (a)) 'where there is not a plain, speedy, and adequate remedy, in the 
ordinary course of law.' (Code Civ. Proc. § 1086.)" {Cnty. of Los Angeles v. City of Los Angeles 
(2013) 214 Cal.App.4th 643, 653.) "Traditional mandamus will, of course, not lie to compel a 
particular method of exercising discretion . . . . However, mandamus will lie to correct an abuse 
of discretion or the actions of an administrative agency which exceed the agency's legal 
powers." {Saleeby v. State Bar (1985) 39 Cal.3d 547, 561-562.) To issue a writ it must be proven 
that the agency has failed to perform a nondiscretionary, ministerial duty, and that the petitioner 
has a clear, present, and beneficial right to performance pf that duty. {Hutchinson v. City of 
Sacramento (1993) 17 Cal.App.4th 791, 796.) 

The interpretatipn pf statutes is an issue of law on which the court exercises its 
independent judgment. (See, Sacks v. City of Oakland (2010) 190 Cal.App.4th 1070, 1082.) hi 
exercising its independent judgment, the Court is guided by certain established principles of 
statutory constmction, which may be summarized as follows. The primary task of the court in 
interpreting a statute is to ascertain and effectuate the intent of the Legislature. (See, Hsu v. 
Abbara (1995) 9 Cal.4th 863, 871.) The starting point for the task pf interpretatipn is the words 
of the statute itself, because they generally provide the most reliable indicator of legislative 
intent. (See, Murphy v. Kenneth Cole Productions (2007) 40 Cal.4th 1094, 1103.) 

The language used in a statute is to be interpreted in accordance with its usual, ordinary 
meaning, and if there is no ambiguity in the statute, the plain meaning prevails. (See, People v. 
Snook (1997) 16 Cal.4th 1210, 1215.) The court should give meaning to every word of a statute 
if possible, avoiding constmctions that render any words surplus or a nullity. (See, Reno v. Baird 
(1998) 18 Cal.4th 640, 658.) Statutes should be interpreted so as to give each word some 
operative effect. (See, Imperial Merchant Services, Inc. v. Hunt (2009) 47 Cal.4th 381, 390.) 

Beyond that, the Court must consider particular statutory language in the context ofthe 
entire statutory scheme in which it appears, constming words in context, keeping in mind the 
nature and obvious purpose of the statute where the language appears, and harmonizing the 
various parts of the statutory enactment by considering particular clauses or sections in the 
context ofthe whole. (See, People v. Whaley (2008) 160 Cal.App.4th 779, 793.) 

In analyzing an agency's interpretation of the law, the Court should accord "great weight 
and respect to the administrative constmction" depending on the agency's comparative 
interpretive advantage. {Yamaha Corp. of America v. State Board of Equalization (1998) 19 
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Cal.4th 1, 12)(citing International Business Machines v. State Bd. of Equalization (1980) 26 
Cal.3d 923.) 

III.Discussion , 

A. Requests for judicial notice 

The Court notes at the outset of this discussion that although the existence of a document 
may be judicially noticeable, the tmth of statements contained in the documents is not subject to 
judicial notice i f those matters are reasonably disputable. {Freemont Indemnity Co. v. Fremont 
General Corp. (2007) 148 Cal.App.4th 97, 113.) In mling on these requests, the Court only takes 
judicial notice of the existence of the documents, not the tmth of the matter asserted. 

Petitioners have filed a request for judicial notice conceming ten documents. SBE has 
objected to Exhibit 9. The Court has reviewed the subject documents and finds exhibits 1-8, and 
10-12 are appropriate for judicial notice. Accordingly, the request for judicial notice is 
GRANTED as to exhibits 1-8 and 10-12. The request is DENIED as to exhibit 9. 

SBE has filed a request for judicial notice conceming twenty-two documents. The Court 
finds that Exhibits A-U are not properly subject to judicial notice. The request is DENIED as to 
exhibits A-U. The request is GRANTED as to Exhibit V. 

Promise Academy has filed a request for judicial notice conceming two documents. The 
request is GRANTED. 

B. Evidentiary Objections 

Respondent SBE has filed objections to evidence submitted in support of the petition, and 
Petitioners have filed objections to evidence offered by Promise Academy and SBE. Pursuant to 
the "Prerogative Writ Departments and Protocol" issued by the Sacramento County Superior 
Court, all evidentiary objections in this department must comply with Califomia Rules of Court, 
mle 3.1352 and mle 3.1354. SBE's objections violate mle 3.1354, subdivision (b)(3) requiring 
that the objection "quote or set forth the objectionable statement or material." Petitioners' 
objections fail to comply with subdivision (b) requiring that "[e]ach written objection must be 
numbered consecutively."' 

As all evidentiary objections filed herein fail to comply with Rule 3.1354, all evidentiary 
objections are OVERRULED on that basis. 

C. SBE's modification of Promise Academv's petition 

Petitioners contend SBE violated the law by modifying Promise Academy's petition and 
approving the modified petition. To support this argument, Petitioners contend the State 
encourages charter school petitions to be evaluated by the local district because they have 

' The Court notes that some of Petitioners' objections are really oppositions to the requests for judicial notice. 
Accordingly, the Court has considered the arguments presented in ruling on the subject requests for judicial notice. 
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"educational expertise" and can better understand the needs ofthe local community. (Memo., p. 
17)(referring to Ed. Code § 47605). Petitioners also argue SBE's actions violated Education 
Code sections 47605, 47607, and Califomia Code of Regulations title 5, section 11967. 

SBE argues, "the plain reading of the Charter School Act places no limits on SBE's grant 
of a charter petition and petitioners' contention that limits exist is unavailing." (Oppo., p. 15.) 

Section 47605 

Education code section 47605, subdivision (b) provides that after receiving a charter 
school petition, the goveming board of the school district shall hold a public hearing and 
consider the petition. Following this review, the board "shall either grant or deny the charter 
within 60 days of receipt ofthe petition..." (emphasis added.) If the board denies the petition, it 
shall make written factual findings "specific to the particular petition..." {Id.) 

Petitioners contend section 47605 does not authorize SBE to make changes to the petition 
either to approve or to deny the charter school. Petitioners contend this inability to change the 
language of the petition is reinforced by subdivision (j), which provides that if a district denies a 
petition, the petitioner "may elect to submit the petition for the establishment of a charter school 
to the county board of education." (emphasis added.) Subdivision (j) goes on to provide that if 
the county board denies the petition, "the petitioner may file a petition for establishment of a 
charter school with the state board, and the state board may approve the petition.''̂  (emphasis 
added.) 

SBE argues section 47605, subdivision (b) provides that the chartering entity shall "grant 
a charter for the operation of a school under this part i f it is satisfied that granting the charter is 
consistent with sound educational practice." Accordingly, SBE maintains it is only able to deny a 
charter petition if the proposed charter is not consistent with "sound educational practices." SBE 
argues there is no other plain language limitation on SBE's charter granting authority within the 
text of section 47605. 

SBE also cites to subdivision (b) language, 

"[i]n reviewing petitions for the establishment of charter schools pursuant to this 
section, the chartering authority shall be guided by the intent of the Legislature 
that charter schools are and should become an integral part of the Califomia 
educational system and that the establishment of charter schools should be 
encouraged." 

In interpreting section 47605, the Court is guided by the plain language ofthe statute.̂  
Petitioners' argument relies heavily on the language, "the charter," and "the petition." Petitioners 

^ The Court notes that Promise Academy cites to California School Boards Association v. State Board of Education 
(2010) 186 Cal.App.4th 1298 for the proposition that agencies are authorized to make conditional approvals subject 
to memorandums of understanding that change the terms of the proposed charter. The Court notes that while the 
Court of Appeal acknowledged that SBE imposed conditions on its approval of a statewide charter school, the issue 
of whether it was statutorily authorized to impose such conditions was not raised. The Court's analysis in CSBA is 
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ask the Court to read into this language a limitation on any agency's authority to make 
amendments to the charter submitted for approval. In reply, Petitioners argue that the only 
procedure for an agency to make "material revisions" to a charter is after the charter has been 
granted, pursuant to Education Code section 47607, subdivision (a)(1). 

The Court finds that although section 47605 uses the words Petitioners emphasize. 
Petitioners have not identified any clear statutory language in section 47605 or legislative history 
demonstrating an intent to limit an agency (whether local district, county board, or SBE) in its 
ability to modify a proposed charter when deciding whether to grant or deny "the petition." In 
making this conclusion, the Court is mindful of the language in subdivision (b) that the 
"establishment of charter schools should be encouraged." This language suggests broad authority 
to establish charter schools, which authority should only be limited by express statutory or 
regulatory language. The Court finds the language of section 47605 cited by Petitioners does not 
so Umit granting or denying agencies. 

Code of Regulations, title 5, section 11967 

SBE has adopted regulations setting forth procedures and criteria for charter school 
petitions. (5 CCR § 11965 et seq.) Section 11967 is entitled "appeals on petitions for the 
establishment of a charter school that have been denied." Subdivision (b) provides that a 
petitioner addressing the county board of education or SBE must provide, 

"(1) A complete copy of the charter petition denied, including the signatures 
required by Education Code section 47605. 
(2) Evidence of the goveming board's action to deny the petition (e.g. meeting 
minutes) and the goveming board's written factual findings specific to the 
particular petition, when available, setting forth specific facts to support one or 
more of the grounds for denial set forth in Education Code section 47605(b). 
(3) A signed certification stating that petitioner(s) will comply with all 
applicable law. 
(4) A description of any changes to the petition necessary to reflect the county 
board of education or SBE as the chartering entity, as applicable." (emphasis 
added.) 

Petitioners argue the language requiring proposed charter schools to submit a copy of the 
charter petition as denied means that SBE must consider and vote on the petition as denied 
without making any changes. Petitioners assert this is reinforced by subdivision (b)(4)'s 
requirement that the proposed charter school identify any changes necessary to reflect SBE as the 
chartering entity. Accordingly, Petitioners maintain, the only changes that can be made to the 
charter petition are those necessary to reflect SBE as the chartering entity. 

SBE argues the regulation does not address SBE's authority to approve or deny petitions, 
and instead merely "defines the materials that need to be submitted when petitioning the SBE." 
(Oppo., p. 20.) SBE maintains Promise Academy submitted the charter petition as denied, and 

that, in a demiurer, the Court "cannot conclude as a matter of law that no cause of action lies for enforcement of the 
conditions imposed on [the] charter." {Id. at 1325.) 
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this submission complied with section 11967. SBE submits that any argument that the provision 
limits SBE's authority is therefore misplaced. Further, SBE argues that because section 11967 is 
a regulation SBE adopted, its interpretation is entitled to deference. 

The Court agrees with SBE. There is nothing in section 11967, subdivision (b) indicating 
that SBE is limited to granting or denying the charter petition "as denied." Instead, section 
11967, subdivision (b) merely provides that a petitioner shall provide SBE (or the county board 
if applicable) a copy of the charter petition "as denied." There is no claim in this matter that 
Promise Academy failed to provide SBE a copy of the charter petition "as denied" by the 
District. Accordingly, the Court finds SBE did not violate section 11967, subdivision (b) in 
modifying the charter as part of its Promise Academy approval. 

Parent signatures 

Petitioners also argue that modifying the charter, as SBE did, renders meaningless the 
parent signatures required by Education Code section 47605 to be provided in support ofthe 
petition. Petitioners argue that when the petition is modified by SBE, the charter petitioner 
essentially no longer has the permission of the parents/guardians to rely on their indication that 
they have meaningful interest in sending their child to the charter school if approved. Petitioners 
contend this is especially tme with Promise Academy, as it was designed to be a TK-12 in order 
to provide its students with a smooth transition between each grade level, including at the high 
school level. Petitioners argue SBE's removal of the grade 9-12 program negatively impacts this 
goal. 

Promise Academy argues SBE's approval did not nullify the parent signatures required 
for the threshold showing of material interest required by Education Code section 47605 because 
SBE voted to, grant the charter "for the TK-8 portion ofthe school, with the opportunity.. .to 
come back.. .including later in 2018, with a revised description of the high school in the areas of 
concem that [SBE] raised and ask for a material amendment." (Pet. Exh. 7, p. 90, Exh. 8, p. 28-
29.) Promise Academy maintains the charter petition as submitted to the District would not have 
enrolled students in grade nine until 2021-2022, with enrollment in grades ten occurring in 2022-
2023, and grades eleven and twelve emoUing subsequently 

The Court finds Petitioners have not presented any evidence that the parent/guardian 
signatures no longer satisfied the section 47605 requirement once SBE revised the charter from a 
TK-12 to a TK-8. Section 47605 requires signatures by the number of parents or legal guardians 
of pupils equal to at least one-half of the number of pupils the proposed school estimates will 
enroll for its first year, indicating their intent to have their child or ward attend the proposed 
charter school. As the school would not have included a high school program for the first three 
years of its operation, the Court cannot find that the parent signatures are automatically 
invalidated by Promise Academy's failure to receive approval for a charter including the high 
school program in its first year. Petitioners have not cited to any evidence that the subject 
signatories only signed the petition because of the high school program. 

Further, section 47605 merely requires the petition to be "submitted to the governing 
board" after obtaining signatures. Here, the petition was submitted to the District, the County 



Board, and SBE with the required signatures. Petitioners do not cite to any statutory requirement 
that the signatures need to be re-verified each time the petition is re-submitted to a new agency 
for approval or in the current circumstances, when the charter is revised by the agency prior to an 
approval vote. 

Policy for local district involvement 

Petitioners additionally argue SBE's approval of Promise Academy's charter petition 
with modifications made at SBE level "usurps the role of the local goveming board to 
review/consider and vote on the charter petition" in contravention of the Charter Schppls Act's 
intent. 

TP support this argument, Petitioners rely on two cases, Anderson Union High School 
District v. Shasta Secondary Home School, and California School Boards Association v. State 
Board of Education. 

Petitioners' citation to Anderson Union High School District v. Shasta Secondary Home 
School (2016) 4 Cal. App.5th 262 is misplaced. Anderson involved the location of a charter 
school authorized by a school district, not the authority of SBE to modify a charter petition. 
There is no issue before the Court in this matter as to where Promise Academy's geographic 
location should be. 

California School Boards Association v. State Board of Education (2010) 186 
Cal.App.4th 1298, is also factually inapplicable as it involved a challenge to SBE's approval of a 
statewide charter. In discussing the requirements for establishing statewide charters, the court 
noted "this statutory scheme, we conclude, reflects an intent to promote district-chartered schools 
and local oversight while allowing for limited exceptions." {Id. at 1320.) This language refers to 
the statutory scheme conceming statewide charters versus district charters. While the Court 
recognizes the general policy in Califomia law to encourage local oversight of schools, the 
language cited above (and relied upon by Petitioners in their opening brief) is factually distinct. 

While the Court recognizes the general intent that public schools be govemed by local 
districts, this general policy consideration does not override clear statutory direction that a 
charter school may seek approval from the County Board or SBE after denial by a local disfrict. 
Further the Charter Schools Act, via section 47605, subdivision (b) provides, 

"[i]n reviewing petitions for the establishment of charter schools pursuant to this 
section, the chartering authority shall be guided by the intent of the Legislature 
that charter schools are and should become an integral part of the Califomia 
educational system and that the establishment of charter schools should be , 
encouraged." 

This intent is confrary to Petitioners' contention that local district approval is of 
paramount importance in approving or denying charter petitions. 

/// 
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Material revisions 

Lastly, Petitioners argue that making revisions to a charter petition as part of its initial 
approval is confrary to the statutory procedure for material revisions. Education Code section 
47607, subdivision (a)(1) provides that a charter may be granted for no longer than five years, 
and a "material revision of the provisions of a charter petition may be made only with the 
approval of the authority that granted the charter." Accordingly, Petitioners argue, the 
Legislature "clearly intended to distinguish between the procedure for making material revisions 
to a charter, and the initial charter petition granting process." (Memo., p. 23.) To support this 
argument. Petitioners cite to Today's Fresh Start Charter School v. Inglewood Unified School 
District (2018) 20 Cal.App.5th 276, discussing that there are three types of approval, an initial 
petition, a renewal petition, and a petition for a material revision. 

The Court finds the language of 47606, subdivision (a) directs that "a material revision of 
the provisions of a charter petition may be made only with the approval of the authority that 
granted the charter." (emphasis added.) Accordingly, section 47606 only applies to revisions that 
are made subsequent to approval. The Court does not find the language of Today's Fresh Start to 
alter the analysis, as it does not include any discussion of revisions made prior to approval. 

IV. Conclusion 

The petition for writ of mandate and complaint for declaratory and injunctive relief is 
DENIED.^ 

IIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIH 

Counsel for Respondents and Real Party in Interest shall determine which party will 
prepare the following documents: an order incorporating this mling as an exhibit to the order, 
and a judgment; non-preparing counsel (including counsel for Petitioners) shall receive a copy 
for approval as to form in accordance with Rule of Court 3.1312(a); and thereafter submit it to 
the Court for signature and entry in accordance with Rule of Court 3.1312(b). 

^ In light of the Court's ruling, it will not address the Department of Education's arguments that Petitioners failed to 
allege claims against it. 
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