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REPLY BRIEF 

The trial court's decision in this case exhibited an unexplainable bias in 

favor of the parent Petitioners' below that led to a misapplication of the law, 

and the improper consideration of extrinsic evidence. While a bias in favor of 

parents seeking to improve the education of their children is understandable, it 

does not warrant a disregard for testimony and other evidence presented by the 

Anaheim City School District and the Anaheim City School District Board of 

Education (collectively, the "District"), nor a disregard for the applicable 

law. On each of the issues raised in this appeal, the District put forth 

substantial evidence to defeat the issuance of the writ in this case. On these 

bases, the District requests that this Court reverse the ruling of the trial court 

and vacate the writ. 

I. PETITIONERS INCORRECTLY ASSERT THAT THEY 

EXHAUSTED ADMINISTRATIVE REMEDIES 

Petitioners argue that they exhausted administrative remedies because 

they presented their Petition to the District and the District rejected it. 

(Petitioners' Brief ("PB") 26.) They then argue there was nothing in the 

District's decision that suggested that it was anything other than a final 

1 



determination on the Petition presented. (PB 27.) The trial court accepted 

these arguments. However, these arguments are entirely misplaced. 

Foremost, the fact that the District rejected and returned the Petition as 

it was submitted on January 14, 2015, does not mean that the Petition was not 

returned as the first step in the resubmission process expressly authorized and 

contemplated by the Parent Empowerment Act ("Act") and its implementing 

regulations. As noted in the District's opening brief, an adverse determination 

in the course of the administrative procedures does not necessarily mean that the 

administrative process is completed or that the deciding entity has rendered a 

final decision. (Unnamed Physician v. Board of Trustees (2001) 93 Cal.App.4th 

607, 620) Here, Petitioners knew or should have known that the February 19, 

2015, findings were not a final decision as the resubmission process is clearly 

outlined in the relevant regulations and the District informed the attendants of 

the February 19, 2015, Board meeting that the Petition could be resubmitted in 

60 days. (5 Cal.Code.Regs. §§4802.1(g)-(j).) Additionally, counsel for the 

District explicitly informed Petitioners in a March 19, 2015, letter that the 

Board findings were not a final determination and that the Board considered 

the Petition returned in accordance with the regulations. (Joint Appendix 
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["JA"] 1:82-90, 4:972-9801; Reporter's Transcript ["RT"] 85:12-86:4.) The 

District then offered Petitioners additional time to resubmit which Petitioners 

ultimately accepted. (JA 1:89-90, 2:362, 4:979-980.) Thus, Petitioners cannot 

legitimately claim that they did not understand that the District's initial 

determination was not a final decision and the culmination of the 

administrative process. 

Petitioners argue that the "District conflates this resubmission process 

with an administrative remedy" and argues that the process is not mandatory. 

(PB 27.) Petitioners claim that what the District wanted was for the parents to 

submit a "different" petition with additional information for the District to 

consider, but that they were under no obligation to do so. (PB 28) This 

argument holds no weight as it ignores the well-established law surrounding 

exhaustion of administrative remedies, nor is it based on any evidence in the 

record. 

The District correctly identifies the resubmission process as an 

administrative remedy as it is a non-duplicative administrative procedure 

available to Petitioners. As previously explained, [a]dministrative remedies 

References to the joint appendix are indicated in the format of JA 1:100-
105, with this example meaning volume 1, pages 100 through 105. 
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are "exhausted only upon 'termination of all available, non-duplicative 

administrative procedures.'" Coachella Valley Mosquito and Vector Dist. v. 

California Public Relations Bd. (2005) 35 Cal.4th 1072, 1080, quoting, 

California Correctional Peace Officers Assn. v. State Personnel Bd. (1995) 10 

Ca1.4th 1133, 1151. Moreover, as discussed in detail in the District's opening 

brief, "the exhaustion doctrine applies even if the administrative remedy is 

couched in permissive language." California Water Impact Network v. Newhall 

County Water Dist. (2008) 161 Cal.App.4th 1464. In other words, if an 

administrative remedy is available, a petitioner must exhaust it prior to filing a 

petition for a writ of mandamus even if the relevant law states that the petitioner 

"may" versus "must" seek the administrative remedy. 

Petitioners completely fail to address this point in their brief. As a result, 

while Petitioners were not required to submit a "different" petition, which the 

District never requested, they were obligated to resubmit the Petition with any 

additional information necessary to correct its deficiencies before filing a 

petition for writ of mandamus. Not surprisingly, Petitioners argue on the one 

hand that resubmission was not an administrative remedy, but on the other hand 

they later admit that it was, in fact, an available administrative procedure when 

they argue the "District aborted the administrative process." (PB 30.) In short, 
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they concede resubmission was an available administrative remedy which they 

failed to exhaust and which precluded them from seeking mandamus relief. 

Petitioners also argue that the Petition, as submitted, satisfied the Act 

and that resubmission of the Petition would have been "akin to resubmitting a 

voluntary motion for reconsideration." (PB 28) This argument also fails. A 

request for reconsideration only can be forgone when no new facts, evidence, 

or law will be presented. Sierra Club v. San Joaquin Local Agency Formation 

Commission (1999) 21 Ca1.4th 489, 510 [finding that a petition for 

reconsideration or rehearing remains necessary before seeking judicial review 

"to introduce evidence or legal arguments before the administrative body that 

were not brought to its attention as part of the original decision making 

process."] Contrary to Petitioners' argument, the resubmission process is not 

akin to a simple request for reconsideration since it explicitly requires 

inclusion of additional information to assist in the verification of signatures, to 

correct errors or to provide further clarification. Ultimately, this is exactly 

what Petitioners did through their writ petition and at trial. 5 Cal.Code.Regs. 

§§4802.1(g)-(j). 

In the writ petition and/or at trial, Petitioners submitted (1) the missing 

lead petitioners list, (2) a "petition packet" that contained an attachment with 
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the restart model language that was missing from individual petitions 

submitted to the District as well as an attachment that contained the statutory 

language missing from the individual Spanish version petitions, and (3) 

information to assist in verifying signatures, including 13 affidavits from 

parents. (JA 2:76, 2:378-389, 4:897-920, 4:929-942, 8:2018-2095, 8:2332-

2333, RT 108:16-109:14, 158:6-159:23.) All of this information can and 

should have been provided via the resubmission process set forth in the law 

and not through a mandamus proceeding and trial, a fact made clear by 

Petitioner's own counsel when he explained in his opening statement that the 

affidavits Petitioners were seeking to admit were the exact type of additional 

evidence contemplated by the regulations to be used in the resubmission 

process. (RT 11:24-12:20.) Specifically, counsel stated: 

If you are not above 50 percent, the parents are allowed to 
resubmit additional ones or give new information . . . It's 
supposed to be another collaborative process of the re-
submission . . . these affidavits are exactly the type of evidence 
that the regulations of the Parent Empowerment Act specifically 
say are a valid way to prove someone signed. 

(RT 12:10-12:20.) Therefore, instead of filing suit for mandamus relief to 

resubmit the Petition with this additional information, Petitioners should have 

provided the information through the resubmission process. Because they 

failed to do so, they failed to exhaust administrative remedies. 
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Petitioners next argue, as they did at trial, that they were excused from 

resubmitting the Petition because doing so would have been futile based on the 

District's filing of a declaratory relief action on the subject school issue. (PB 

28.) This argument too is without merit. As discussed in the District's opening 

brief, "[e]ven where the administrative remedy may not resolve all issues or 

provide the precise relief requested by a plaintiff, the exhaustion doctrine is still 

viewed with favor 'because it facilitates the development of a complete record 

that draws on administrative expertise and promotes judicial efficiency.'" Sierra 

Club, 12 Ca1.4th 489, 501, quoting, Karlin v. Zalta (1984) 154 Cal.App.3d 953, 

980. Thus, even if resolution of the subject school issue depended on the 

declaratory relief action, the remaining deficiencies that were explicitly outlined 

for Petitioners were ripe for resubmission. (JA 1:82-90, 4:971-996, 10:2399-

2433.) 

Petitioners conclusory argument of futility, that is that any further 

District decision was certain to be adverse and that the District had no interest in 

working with the parents is both unsupported by any evidence in the record and 

actually contradicted by the existing evidence. At trial, the District 

demonstrated that it was willing to collaborate with Petitioners and accept 

additional information including acceptance of the lead petitioners list on or 
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about February 23, 2015, giving Petitioners the list of students whose petitions 

were deemed invalid or remained unverified and, offering Petitioners an 

extension to resubmit. (JA 1:82-90, 1:93-97, 2:362, 4:971-996.) Accordingly, 

Petitioners' futility argument must be rejected.2  

Petitioners also mischaracterize the law and incorrectly argue that the 

District's filing of its declaratory relief action affected a waiver of 

administrative remedies. (PB 30.) In Mokler v. County of Orange (2007) 157 

Cal.App.4th 121, the key case cited by Petitioners, the Court never addresses 

whether an action by a public agency can waive another' s obligation to 

exhaust administrative remedies. In fact, the "waiver" issue discussed in 

Mokler solely relates to whether the County waived its ability to raise failure 

to exhaust administrative remedies as a defense on appeal because it failed to 

raise it at trial. Id. at 127. Mokler is inapplicable here because the District 

actually did raise failure to exhaust at trial, and Petitioners are not arguing 

otherwise. (JA 2:479-482.) In any event, resubmission of the Petition was 

2  The Trial Court's comments on how the District undertook its initial review 
of the Petition in no way establishes that the District would not have 
accepted Petitioners' assistance in verifying signatures or their provision of 
missing information. In fact, the Trial Court, while pointing out deficiencies 
in the signature verification process, positively acknowledges the effort of 
Evelyn Gutierrez, the District staff person who undertook that effort. 
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Petitioners' obligation, and the filing of a declaratory relief action to help 

resolve one of the several issues related to the Petition in no way "waived" 

Petitioners obligation to resubmit to resolve the remaining issues. Indeed, the 

declaratory relief action was intended to facilitate the resubmission process by 

obtaining the answer to that legal question so it was not an issue the District's 

Governing Board would have to decide upon resubmission. 

Lastly, Petitioners argument that they were required to file the petition 

for writ of mandate via a compulsory cross-complaint law is simply incorrect 

as a matter of law. Code of Civil Procedure section 426.30(a) provides as 

follows: 

[I]f a party against whom a complaint has been filed and served 
fails to allege in a cross-complaint any related cause of action 
which (at the time of serving his answer to the complaint) he has 
against the plaintiff, such party may not thereafter in any other 
action assert against the plaintiff the related cause of action not 
pleaded. 

In the instant action, section 426.30(a) does not apply for several reasons. 

First, it is axiomatic that Section 426.30(a) does not apply to a writ 

petition because section 426.30(a) specifically does not apply to special 

proceedings such as writ petitions or declaratory relief actions. 

Cal.Code.Civ.Proc § 426.60; Elmore v. Imperial Irrigation District (1984) 159 

Cal.App.3d 185, 190 ["a petition for writ of mandamus is a special 
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proceeding."] Second, Petitioners never filed a cross-complaint in the 

declaratory relief action. Instead, they filed their petition for writ of mandate 

as an entirely separate and distinct matter. (JA 13:3265, 13:3287, 13:3295.) It 

is therefore self-evident that Petitioners were not adhering to section 426.30 in 

initiating their action. Further, the writ petition was not a "cause of action" 

available to Petitioners at the time they were required to answer the 

declaratory relief action because, at that time, they has yet to exhaust 

administrative remedies. Accordingly, Petitioners were not required to file 

their writ petition upon the District's filing of the declaratory relief action. 

Instead, Petitioners were required to resubmit the Petition as outlined in the 

relevant regulations to exhaust administrative remedies. 

Petitioners failure to resubmit the Petition and, instead, filing a petition 

for writ of mandate was improper. Petitioners failed to exhaust administrative 

remedies, and thus, the trial court should not have issued the subject writ. 

II. PALM LANE MET AYP IN 2015 

Petitioners proclaim it is mere speculation to claim that Palm Lane 

would somehow "miraculously" meet Adequately Yearly Progress ("AYP") 

after the prior years in which it failed to do so. (PB 37-38.) Specifically, 

Petitioners argue that Palm Lane failed to make AYP 9 times in 10 years and 
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"there is no evidence suggesting that Palm Lane would have progressed to the 

point of having a realistic opportunity to make AYP. . ." (PB 38.) If 

Petitioners are to be believed, this Court should easily conclude that it is near 

impossible for the students at Palm Lane to meet AYP. However, the District 

has far more confidence in the students and families at Palm Lane than 

Petitioners. 

In fact, the District is proud to represent that Palm Lane met AYP for 

the 2014-2015 academic school year, which refutes Petitioners' suggestion 

that such an achievement was impossible. (Request for Judicial Notice 

["RFJN"] and Exhibit D thereto3; 2015 AYP School Report), available at 

h t tp://ayp.cde.ca. go vireports/Aent2015/2015APRSchAYPReport.aspx?alleds= 

30664236027379 In making AYP, Palm Lane met 9 out of 9 AYP Criteria 

and is currently being considered by the California Department of Education 

to be a Gold Ribbon School. This achievement was not accomplished 

3  The District has requested judicial notice of official California Dep't of 
Educ. 2015 Palm Lane AYP School report. The relevant portion is located 
at RJN Exhibit D at pages 1. This information was not available — and 
could not have been available — during discovery or at the time of trial, but 
it is relevant to assessment of the actual good faith effort by the District and 
its staff to improve educational outcomes for the children at Palm Lane and 
all District schools. 
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overnight, but results from an effort over time which began well before the 

Petition was submitted. 

III. AS A MATTER OF STATUTORY CONSTRUCTION, THE 

PARENT EMPOWERMENT ACT REQUIRES AN ANNUAL 

AYP DETERMINATION AS A PREREQUISITE TO SUBJECT 

SCHOOL STATUS, WHICH DID NOT EXIST HERE 

Petitioners argue, as a matter of basic statutory interpretation, that the 

phrase "continues to fail to make adequate yearly progress," necessarily means 

"whether the school failed to make adequate yearly progress in the most recent 

year in which such an AYP determination was made." (PB 33, citing, 

Cal.Educ.Code §53300.) This strained interpretation not only ignores the 

significance of the words "continues" and "yearly," but if followed, manifests 

absurd results. For example, under Petitioners' interpretation, even if AYP 

was eliminated rather than suspended, the same schools, frozen in time, would 

be permanently subject to the Act, while other schools would be permanently 

unsusceptible despite declines in their academic performance. This makes no 

sense. In effect, Petitioners' interpretation would amend the Act to require 

only three rather than four criteria to determine whether a school is subject to 

the Act. Based on the Act's plain language and to avoid absurd results, 
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Petitioners' interpretation must be rejected and the Act's unequivocal 

requirement to have yearly AYP determinations must be upheld. 

Courts must first "ascertain the intent of the Legislature so as to 

effectuate the purpose of the law." Select Base Materials v. Board of Equal. 

(1959) 51 Ca1.2d 640, 645. In order to ascertain the intent, courts 'turn first to 

the language of the statute, giving the words their ordinary meaning." People 

v. Birkett (1999) 21 Ca1.4th 226, 231. When interpreting the language of the 

statute, every word must be given significance and effect, "leaving no part of 

the provision useless or deprived of meaning." Weber v. County of Santa 

Barbara (1940) 15 Ca1.2d 82, 86. Further, the provision "must be given a 

reasonable and common sense interpretation consistent with the apparent 

purpose and intention of the lawmakers, practical rather than technical in 

nature, which upon application will result in wise policy rather than mischief 

or absurdity." DeYoung v. San Diego (1983) 147 C.A.3d 11, 18. 

The District agrees with Petitioners that the primary purpose and 

premise of the Act is to provide parents and guardians a mechanism to "force 

change at their children's schools when those schools are failing." (PB 3.) 

The Act was not intended to be applicable to all schools, but only to those 

schools that the Legislature deemed to be failing. The Legislature delineated 
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four criteria to determine whether a school was failing and the criteria at issue 

is whether a school "continues to fail to make adequate yearly progress." 

Cal.Educ.Code § 53300 [emphasis added]. 

The Legislature was aware and understood that AYP implicates a 

yearly assessment. See, Estate of McDill (1975) 14 Cal.3d 831, 837-38 (courts 

must presume the legislature was aware and knowledgeable about existing law 

when enacting legislation). Nothing is clearer from the use of the term 

"yearly" in the Act. Further, the import of using the term "continues" as in 

"continues to fail to make adequate yearly progress" only underscores, plainly 

and unambiguously, the yearly annual failure requirement in the Act. A 

school cannot continue to fail to make adequate yearly progress, when a yearly 

progress determination is not made. To interpret otherwise implies that the 

terms "continue" and "yearly" are superfluous and without purpose or 

meaning. Yet, if that were the case, one would not expect the Legislature to 

include them. Thus, the Act does not define a subject school as one that "fails 

to make progress based on the most recent AYP" — whenever it was — which is 

what Petitioners appear to argue. 

Petitioners also argue that, because the implementing regulations "[do] 

not specify that the absence of any particular year' s report will exempt a 
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school from the Act," the most recent AYP determination must be used. (PB 

33.) This argument is specious. The implementing regulations un-

ambiguously state that a subject school is one that "failed to make adequate 

yearly progress (AYP)," 'following the release of the annual adequate yearly 

progress report." 5 Cal. Code Reg. § 4800.1(k). Under the plain language of 

the implementing regulations, the release of an annual AYP report is a finite 

prerequisite in determining whether a school is subject to the Act. To be 

interpreted otherwise makes the terms "following" and "annual" devoid of any 

meaning and effect. 

Petitioners further argue that the District "misses the mark" in pointing 

to legislative changes to the Academic Performance Index ("API") — a 

separate performance metric — whereby the Legislature expressly accounted 

for the lack thereof by providing the use of "the most recent" score or the three 

year average. Educ. Code § 52052(e)(4) & (PB 34.) Petitioners ignore the 

important differences between the AYP and the API. They argue that the 

silence is not reflective of the Legislative' s intent to suspend the Act for a year 

but "that the Legislature believed no changes were necessary to ensure its 

continued operation, because as its text indicates, the Act can co-exist with the 

one-year suspension." (PB 35.) This is speculation. Further, why then did the 
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Legislature make changes to the API but not the AYP? Answer: because the 

Legislature knows the difference between the two. 

The API is looking at a different metric than the AYP. The API statute 

does not use the terms "continues" or "yearly," but instead states as one of the 

four requirements that a subject school have "an Academic Performance Index 

Score of less than 800." Cal. Educ. Code §53300. If, according to Petitioners, 

the Act can co-exist with the one-year suspension of the API by using the prior 

year's score, why did the Legislature specifically and purposefully amend 

Education Code section 52052(e)(4) to permit the use of the most recent score 

or the three year average? Not only does this show that the Legislature was 

clearly aware of existing laws that require the use of different measurements 

generated by the suspended testing program, it demonstrates that the 

Legislature clearly intended to avoid accounting for the lack of AYP scores.4  

Petitioners also cite to a Legislative Counsel Bureau ("Bureau") 

opinion that is off the mark. (PB 35.) The cited opinion addresses the Act, but 

4  This approach makes perfect sense since the subject school criteria was 
intended to capture schools that failed to meet AYP and API (in addition to 
the other two factors). For example, a school could fail to meet API but 
meet AYP and, therefore, not be subject to the Act. Similarly, a school 
could meet API but not meet AYP and still not be subject to the Act. In 
other words, the statute is clear that both failures are required in order for a 
school to be deemed a subject school under the Act. 
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does so on completely different facts and is clearly distinguishable from the 

issues in this appeal. The question posed to the Bureau was whether another 

school district (LAUSD), by obtaining its own waiver from federal law from 

the U.S. Department of Education, is then exempt from state law, i.e. the Act. 

(LAUSD' s waiver meant that it did not receive API scores.) The 

circumstances here, however, are completely distinguishable. Here, the 

District did not obtain a waiver from the federal government. Rather, the State 

of California received a waiver on behalf of all school districts so that it could 

eliminate the former testing program through legislative amendments. Thus, 

the Legislature had full knowledge that the process of replacing the 

standardized testing program would cause elementary schools to not receive 

an AYP determination. 

It was the state that received the waiver, the state that suspended AYP, 

and as a clear consequence, the state that briefly suspended the Act. 

Moreover, the Bureau, in answering why the lack of Academic Performance 

Index scores did not excuse LAUSD, cited to Education Code section 

52052(e)(4) whereby the Legislature accounted for the lack of scores by 

expressly providing for the use of the "most recent [Academic Performance 

Index] score" or the three year average. However, there is no comparable 
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legislative action which purposefully accounts for the lack of AYP 

determinations, which the Legislature intentionally suspended. 

Finally, as a policy argument, Petitioners argue that the 'lack of AYP 

determination was not a safe harbor against parents utilizing the Act, but rather 

froze those schools and districts in their status based on prior measured AYP 

results." (PB 33.) This policy argument, however, ignores the other side of 

the coin where it would also provide a safe harbor for schools that are 

currently failing (i.e. in the year without the AYP), but did not fail in the 

"most recent year" an AYP result was issued. Surely Petitioners are not 

arguing that any failing school should be exempted from the Act. Petitioners' 

argument would also have the effect of forcing change in a school that has 

improved and is no longer failing. This is completely contrary to the Act's 

core purposes as it was expressly intended to apply to currently failing 

schools. 

Petitioners' argument is also a step onto a very slippery slope because 

the same argument can be made if AYP is suspended indefinitely or even 

eliminated altogether, which appears to be the case with the new federal Every 

Student Succeeds Act (ESSA). (RFJN and Ex. E thereto; Pub.L. 114-95 

(December 10, 2015) 129 Stat 1802 [ESSA reauthorizes the federal 
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Elementary And Secondary Education Act that contained the prior AYP 

requirements].) Under their reasoning, Petitioners would claim schools will 

be frozen in time and assessed for subject school eligibility based on their the 

most recent AYP determination if yearly AYP becomes unavailable. Will 

schools be frozen in time from an AYP determination made 5 years ago? What 

about 10 or 20 years ago? In effect, Petitioners' interpretation seeks to amend 

the Act to contain only three rather than four criteria in order to determine 

whether a school is subject to the Act. 

As a matter of statutory construction, both the Act and the 

implementing regulations require an annual AYP determination. By virtue of 

the Legislature's intentional suspension of the AYP determination in 2013-

2014, the Legislature knowingly suspended the Act as to elementary schools. 

IV. THE PETITION DID NOT IDENTIFY THE LEAD 

PETITIONERS AND THE DISTRICT HAD NO DUTY TO DO 

SO 

Petitioners' opposition does not dispute the requirement that a petition 

must include a separate document which identifies at least one and no more 

than 5 lead petitioners, with contact information, at the time it is submitted. 

(PB 45, citing, 5 Cal.Code.Reg. §4802.05(c).) They dispute whether the 
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paper identifying the lead petitioners was contained in the binder when it was 

submitted to the District and argue that the District had an affirmative duty to 

determine the identity of the lead petitioners if that information was missing. 

A. 

	

	No Document Identifying Lead Petitioners Was Submitted 

With The Petition  

The trial court appeared to conclude that a list identifying the Lead 

Petitioners was included with the Petition at the time of submission, relying 

largely on the testimony of one witness the trial court described as the "most 

credible witness . . . in the entire case" — Alfonso Flores. However, this 

conclusion can only be upheld "if supported by substantial evidence ...." (PB 

46, citing, Barboni v. Tuomi (2012) 210 Cal.App.4th 340, 349.) Such 

substantial evidence is absent here. 

As discussed in the District's opening brief, the testimony of Mr. Flores 

was inconsistent, self-serving, and, significantly, not corroborated by 

independent evidence. (RT 83:14-17; 125:9-11, 125:25-126:14; 128:4-22; 

129:15-26; 150:5-20, 152:3-154:6; 155:18-20 415:4-24; JA 9:2332-2333.) By 

contrast, the District provided the testimony of numerous District witnesses 

which consistently stated the lead petitioner list was not in the binder 

submitted. (JA 2:1674-3:872; RT 89:17-19; 422:21-423:21; 441:2-8; 434:10- 
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24; 436:1-437:12; 446:13-15; 447:20-448:9; 448:16-450:4; 578:22-580:8; 

590:21-592:3.) 

Petitioners spend a considerable amount of time in their brief 

attempting to dissect the inconsistencies in Mr. Flores' testimony in order to 

demonstrate that the matters on which his recollection failed were minor or 

inconsequential. (PB 47-49.) However , the critical question is whether the list 

was there and whether the District returned the Petition and advised 

resubmission based on the state of the Petition as it was received. Further, 

while much has been made of this lead petitioner issue, it is only one of the 

grounds upon which the District returned the Petition. 

B. 

	

	The Act Requires No Affirmative Action by the School 

District to Identify Lead Petitioners.  

In their brief, Petitioners first characterize the trial court's conclusion 

that the District had a duty to investigate the identity of lead petitioners as just 

"comment" but then go on to argue the "circumstances of this case" should not 

permit the District to pretend the lead petitioners "did not exist in order to gin 

up another reason for denying the petition." (PB 50.) The language of the Act 

imposes no duty on a school district to go find out who are the lead petitioners. 

Moreover, the baseless accusation that the District attempted to "gin up" a 
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reason to deny the Petition is directly refuted by the evidence reflecting the 

actions taken by the District after Petitioners identified the lead petitioners. 

Neither Petitioners nor the trial court rely on any language contained in 

the Act to support the conclusion the District was required to "investigate" the 

identity of the lead petitioners. They can't. The sole provisions cited by 

Petitioners are those that discuss the communications that must occur between 

the District and the lead petitioners surrounding the Petition. (PB 51, citing, 5 

Cal.Code.Regs. §§4802.1(0, (h) and (i).) These obligatory acts expressly 

presume that the lead petitioner(s) were properly identified, a requirement that 

is separately stated in section 4802.05, the section which immediately 

precedes the one cited. Thus, the construction of the regulations is plain. 

First, Petitioners fulfill their mandatory obligation to identify lead petitioners 

(5 Cal.Code.Regs. §4802.05); second, the District has a mandatory obligation 

to work with those individuals on the next step of signature verification (5 

Cal.Code.Regs. §4802.1). 

The District did not violate the "letter of the Act" — or its spirit — as 

alleged by Petitioners because it had no duty to investigate who the lead 

petitioners were. It further acted appropriately by initially releasing its finding 

on the Petition via a public board meeting, where the lack of lead petitioners 
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was cited. (JA 4:999, 1003.) Any interested party would certainly be 

following the progress of the Petition at this point and, in fact, the lead 

petitioners list was provided to the District shortly after this Board meeting on 

February 23, 2015. (JA 4:976-996; RT 543:10-26.) 

C. 

	

	The District Took Action to Assist the Petitioners to Correct 

the Petition via the Resubmission Process.  

Petitioners' repeatedly argue the District was attempting to avoid 

knowing who the lead petitioners were by burying its proverbial head in the 

sand. This too is not supported by the evidence in the record. First, as part of 

the February 19, 2015, Board meeting presentation, the District informed those 

attending of the specific deficiencies in the Petition, including the absence of 

the list identifying the lead petitioners, and informed those present of the right 

to correct deficiencies and resubmit the Petition within 60 days. (RT 85:12-

86:4) The District then explained in a March 19, 2015, letter to counsel for the 

now identified Petitioners that the Board's action was not final and the Petition 

had been returned for correction and resubmission. (JA 1:82-90, 4:972-980.) 

Finally, given the time that had passed without the ability to communicate 

with the lead petitioners, the District extended an offer of additional time for 

Petitioners to gather additional signatures and resubmit. (JA 4:979-980.) 
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While Petitioners first accepted the extension, their next action was not to 

resubmit, but instead was to commence the writ proceeding. (JA 2:362; RT 

18:8-12, 86:26-87:3.) 

V. THE TRIAL COURT ERRED IN ITS REFUSAL TO ENFORCE 

THE REQUIREMENT THAT THE PETITION INCLUDE THE 

REGULATIONS VERBATIM LANGUAGE FOR THE 

RESTART MODEL 

Another key item which must be included in the petition is a precise 

identification and description of the form of intervention being sought whether 

that is a charter school, a school closure or other available reformation. 5 

Cal.Code.Regs. §§4802(a)(4) and (5), 4804. Importantly, the exact (i.e. 

verbatim) language from section 4804, which describes the intervention 

method, must be incorporated into the petition. 5 Cal.Code.Regs. §4802(a)(5). 

In this case, the trial court specifically found that this was not the case. (JA 

13:3256.) However, in order to excuse Petitioners from this mandatory 

requirement, the trial court considered extrinsic evidence to conclude he was 

convinced the regulation was shown to and discussed with those signing the 

petition. (JA 13:3256.) However, this finding does not uphold the 
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requirement of the regulation itself and is questionable based on the evidence 

in the record. 

First, section 4802 is specifically titled "Content of the Petition." Thus, 

the information listed therein, including "[i]dentification of the requested 

intervention" and "[a] description of the requested intervention" must actually 

be contained within the petition itself. 5 Cal.Code.Regs. §§4802(a)(4) and (5). 

This would logically include an attachment which is suggested on the face of 

the Petition in this case. However, the trial court expressly found that "the 

required regulatory materials were not attached...." (JA 3:3256; see also, 

2:1674-3:872.) 

As noted in the opening brief, Petitioners never argued that the 

regulation was attached to the Petition at any time. Rather, Mr. Flores 

specifically testified that the language was segregated on a "separate piece of 

paper." (RT 107:4-12.) The "packet of petition materials" to which 

Petitioners refer (PB 54) is insufficient evidence to fulfil the requirement that 

the requisite language be part of the contents of the petition itself. It also does 

not honor the spirit of the Act which requires an informed decision by those 

who sign. By having a separate document, there is significant room for error 

by the petition gatherers who must remember to show that paper to the signor. 
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And, in fact, there was a parent who testified that she was only presented with 

a single page — the petition itself. (JA:13:3245-3246; RT 353:23-356:2.) 

Petitioners also mislead the Court in asserting they used "a format akin 

to the one the [California] Department of Education held out as a complying 

petition." (PB 55.) As discussed in the opening brief, while Petitioners 

acquired a sample petition from the CDE and there is evidence that said 

sample was circulated internally among Petitioners' consultant and his 

employees, there is no evidence that this form was presented to each potential 

signor as "the petition." (JA 4:921-926, 4:930, 4:937-940; RT 108:4-15, 

112:2-25, 116:1-15.) And, certainly, there was no evidence that an example of 

a fully compliant petition was submitted to the District. (JA 2:528-3:872.) 

Finally, Petitioners continue to assert that they can be afforded a 

"substantial compliance" analysis when they point out that the face of the 

Petition mentions "the Restart Model" and an intent "to transform Palm Lane 

Elementary School into an independent charter school...." (PB 56.) However 

there is nothing in the Act or the regulations which permits a substantial 

compliance analysis. Further, given the fact that the Act was amended after a 

trial court decision using a substantial compliance analysis to incorporate a 

notice and resubmission process, it is clear that the petition requirements of 
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section 4802 must be specifically and precisely met. See, Murphy, et al. v. 

Compton Unified School District, et al. (May 18, 2011) L.A. Sup. Court Case 

No. BC 454226. 

Additionally, section 4802.1(g)(3), which notes that a petition may be 

returned5  where it "does not substantially meet . . . section 4802" does not help 

Petitioners. (PB 57.) From the District's perspective, they did not see that the 

language was presented to the signors and thus logically and reasonably 

concluded that the Petition failed to include the requisite language. At this 

point, Petitioners had the option to resubmit the Petition with the requisite 

attachments. 

This is not an issue over a "minor technicality." (PB 58.) The District 

had the obligation to review the Petition and determine if the contents were in 

compliance. The Petition, as presented to the District, did not demonstrate 

inclusion of the language from section 4804 for the restart model. Thus, on its 

5 Petitioners improperly and imprecisely state that this regulation allows a 
District to "deny" a petition for failing to substantially meet the requirements 
of section 4802. In actuality, the word is "return" which is an important 
distinction in this case. The regulations allow for the District to return the 
petition for any of these content defects so that it may be corrected and 
resubmitted. The District attempted to use this process; Petitioners, however, 
refused. 
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face, it was deficient, causing the District to properly return the petition for 

potential resubmission. 

VI. NEITHER PETITIONERS NOR THE TRIAL COURT HAVE 

DEMONSTRATED ERROR IN THE DISTRICT'S PROCESS OR 

CONCLUSION THAT THE PETITION LACKED THE 

REQUISITE SIGNATURES 

There are two distinct issues concerning the number of signatures on 

the subject Petition. First, there is the question of whether the District utilized 

a reasonable process in verifying the signatures received. Second, there is the 

question of whether that process, if reasonable, yielded sufficient signatures as 

required under the Act. The District asserts that its process was reasonable 

and that, through this reasonable process, it was unable to verify that a parent 

or guardian of 50% of the enrolled students had signed the Petition. 

A. 

	

	The District Underwent a Thorough and Organized Process  

to Confirm and Verify Signatures.  

The Act's implementing regulations are clear in what is both required 

and prohibited by a school district to review and verify the signatures on a 

petition. Specifically, the regulations call for reasonable efforts which would 

include comparisons between petition signatures and signatures which appear 
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on student emergency cards. 5 Cal.Code.Regs. §§4802.1(b) and (d). This is 

precisely what the District did. (JA 2:528-3:873, 4:943-963, 5:1015-7:1671; 

RT 209:10-210:8, 217:19-218:7, 223:11-225:10, 226:2-5; 256:10-22, 257:2-5, 

277:1-5, 279:18-282:12) The regulations further provide that school districts 

should make "a good faith effort," such as by making phone calls, to contact 

potential signors "when a signature is not clearly identifiable." 	5 

Cal.Code.Regs. §4802.1(b). Again, this is what the District did. (RT 198:11-

199:19, 215:20-216:12, 233:11-234:10.) The regulations also caution school 

districts from any communications which stray away from simply verifying 

signatures. 5 Cal.Code.Regs. §4802.1(f). The District heeded this limitation, 

sticking to a narrow message and even refusing to answer questions or give 

opinions about the meaning of the petition when asked. (JA 9:2368-2369, 

12:3220-3228; RT 235:8-18, 293:12-24, 295:5-19, 295:24-298:4, 298:8-

299:14.) In fact, the individual charged with contacting Petition signors did 

not even know the number required for the Petition to be effective. (RT 

303:16-19.) 

Without much explication, the trial court found the District's process to 

be "unreasonable, unfair[,] and incomplete. (PB 59, citing JA 3256-57.) And, 

in their brief, Petitioners fail to cite to evidence that supports this conclusion. 
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For example, Petitioners argue that the District could not rely on "minor 

technicalit[ies]" in invalidating a signature, but cites to no such evidence of the 

District's thinking in that regard. (PB 60.) In fact, as noted, the District's 

process and goal was to verify that each signature belonged to the parent or 

guardian of an enrolled student. That is not allowing technicalities to come 

into play. While Petitioners accuse the District of failing to use a "sound and 

good-faith process" and that "the signature verification" process blinks at 

reality" (PB 60) they fail to point out how the process was arbitrary or what 

should have been utilized in its stead. They also erroneously argue that the 

woman who called to verify signatures developed her own process when, in 

fact, a senior cabinet official provided her with the instructions on how to 

complete the task. (PB 60; RT 223:11-226:5, 255:26-257:26, 300:26-302:25, 

573:14-574:10, 580:23-584:10.) Petitioners also insult Ms. Gutierrez' 

intelligence and capacity by referring to the fact that she held "temporary" 

employment status. (PB 61.) But this ignores the fact that she testified to a 

detailed and systematic process of checking records, making calls and 

recording her results. (RT 277:6-300:25.) Furthermore, Ms. Gutierrez' 

inexperience in this process is irrelevant as the District had never been through 

this process before. (See, e.g. RT 557:16-26.) 
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Petitioners also assert that the process use was "destined to invalidate 

valid signatures," again without evidence or authority to support this 

conclusory accusation. (PB 61.) Petitioners claim that two phone calls is 

insufficient is, itself, arbitrary. (PB 62.) Ultimately, the District could not 

control whether parents would return the calls made and there is no evidence, 

only speculation, that three calls or five calls would have created different 

results. In fact, some could even argue that to be harassing, something the 

District took care not to do. 

Further, Petitioners mischaracterize the language of section 

4802.1(g)(1) as requiring the District to verify parents did not sign. (PB 63.) 

In other words, Petitioners would have the Court believe that the District had a 

duty to specifically invalidate enough Petitions to take the number below the 

threshold. But that is not how the regulation reads. Section 4802.1(g)(1) 

states: 

Upon receipt, the LEA may, within 40 calendar days, return the 

petition to the person designated as the contact person or 

persons as specified in section 4802(c), if the LEA determines 

any of the following: 
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(1) One half of the parents or legal guardians of pupils meeting 

the requirements of section 4801(a) have not signed the petition; 

5 Cal.Code.Regs. §4802.1(g)(1). This states, more generally, that the District 

must determine that half of the parents in the District have not signed. This 

would, of course, be accomplished by verifying that 50% had signed the 

Petition. 

B. 

	

	The Evidence Does Not Demonstrate that There Were 

Sufficient, Verifiable Signatures at the Time of the District's 

Review of the Petition.  

Finally, Petitioners take issue with the District not refuting the trial 

court's calculation of "23 additional valid signed petitions . . . ." (PB 64, 

citing JA 13:3260-61.) However, the trial court's decision does not clearly 

reveal the methodology or basis for each of the twenty-three signatures being 

counted.6  (JA 3260-3261.) Moreover, the Court's summary includes thirteen 

signatures (nos. 1-7 and 13-18) based on affidavits acquired for trial and which 

did not exist during the relevant 40 day review period afforded the District 

under the regulations. 5 Cal.Code.Regs. §4802.1(g). The trial court also lists 

6 Petitioners attempt to reconstruct the trial court's thinking in their brief. 
(PB 65-67.) 

32 



seven names (nos. 8-127  and 23-24) as unverified but fails to explain why they 

are counted as "improperly invalidated petitions." (JA 3260-3261.) By 

contrast, the District has acknowledged the errors demonstrated by Petitioners' 

counsel at trial. However these are insufficient to raise the number of 

verifiable signatures to the requisite threshold. Accordingly, the District 

properly returned the Petition on the basis that it could not verify 367 total 

signatures. 

VII. THIS COURT MUST FIND THAT PETITIONERS' FAILURE 

TO IDENTIFY "ED REFORM NOW" AS A MATERIAL 

CONTRIBUTOR RESULTED IN A DEFECTIVE PETITION 

Petitioners cannot dispute that the Act's regulations require a petition to 

include "[t]he names of any agencies or organizations that are supporting the 

petition . . . through direct financial assistance" and the names "must be 

prominently displayed on the front page of the petition." 5 Cal.Code.Regs. 

§4802(a)(1). Petitioners also cannot dispute that the name "Ed Reform Now" 

does not appear on the petitions signed by parents or on any of the 

documentation submitted to the District. (JA 2:528-3:872) The trial court 

7 The Court then inexplicably rejects nos. 8, 10, 11 and 12 from its own list. 
(JA 3258.) 
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failed to address this issue, even though it was directly raised in closing 

argument. (RT 707:18-708-10.) 

A. 	This Court May Consider This Pure Issue of Law Without 

Depriving Petitioners of a Chance to Confront the Evidence. 

This Court must consider this issue as part of this appeal as it is an issue 

of law which was directly raised in the trial court below as a separate ground 

upon which to deny the Petition but was entirely ignored by the trial court in 

its decision. Further, even if the issue were not raised below, "[a] party may 

raise a new issue on appeal if that issue is purely a question of law on 

undisputed facts." Phillips v. TLC Plumbing, Inc. (2009) 172 Cal. App. 4th 

1133, 1141. Here, the issue does not require this Court to make any factual 

determinations. The District simply asks this Court to consider the undisputed 

testimony of Petitioners' own witness that the petition was financed by Ed 

Reform Now and make a legal determination that the failure to identify this 

New York organization in the Petition that was submitted is undisputed 

evidence that the Petition violated the requirements of section 4802(a)(1) of 

the regulations. The trial court was asked to decide this issue, Petitioners 

argued against it in the trial court, and this Court is asked to decide this issue 

since it concerns an express requirement of the Act. 
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In their brief, Petitioners argue that issues not raised in the trial court 

may be deemed forfeited on appeal. However, Petitioners' point is meritless 

because it completely ignores that the issue was directly raised in the trial 

court. Specifically, in closing arguments the District's trial counsel stated the 

following: 

Third, before you, your honor, is whether or not the Petition met 
specific content requirements, and that's before you because 
they made a decision not to resubmit the petition. And 
regulation 4802 lists ten specific elements that are required to be 
set for in the Petition. Those are mandatory elements that are 
set forth in 4802, Title 5, CCR Section 4802. 

* * * 

The evidence in this proceeding has showed actually that at least 
two of those requirements were either missing entirely or 
deficient as of the January Petition submission, and I'll get to 
those. 

* * * 

The content, failure number 2, is the failure of the Petition to 
disclose the name of an organization "Ed Reform Now" that 
Petitioners' own witnesses admitted provided financial 
assistance supporting the Petition. 

And, your honor, I'll admit right now, that's not contained in the 
February 19, 2015 findings and conclusions of the Board 
because it was discovered as a part of the litigation in this 
case. And Mr. Flores testified to that in deposition on June 5th 
or 7th, 2015, which is the first time we became aware of it. He 
testified to that here in this trial. And there is an express 
requirement in the regulations that an organization that provides 
financial assistance to Petitioners in the Petition process be 
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disclosed. There was a complete and utter failure to disclose 
that organization. 

(RT 706:18-24, 706:26-707:2, 707:21-708:10). Petitioners' trial counsel, in 

his closing arguments, addressed the District's points, arguing against the 

conclusion. (RT 707:18-708-10, 743:21-25.) In short, not only was the 

issue directly raised by the District in the trial court, but it was addressed by 

opposing counsel as well. 

The evidence on this issue is simple and undisputed. Mr. Flores 

testified that his consultant fee was paid by Ed Reform Now — a New York 

organization that is not identified anywhere on the Petition. Nothing more is 

needed for this Court to determine whether that failure violates the Act. 

B. 

	

	Petitioners' Claim That They "Substantially Meet" the 

Requirement of §4802(a)(10) is Illusory and Not Supported  

by the Evidence. 

Recognizing the problem they have from the failure to disclose the 

identity of Ed Reform Now in the Petition, Petitioners in a clever slight — of — 

hand cite the regulation that allows the district to return a petition within forty 

(40) days if it does not "substantially meet" the content requirements of 

section 4802 (PB 69, citing, 5 Cal.Code.Regs. §4802.1(g)(3)). In drawing this 

connection, Petitioners are asking this court to ignore the mandatory language 
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(i.e. "must") that appears in section 4802(a)(10). This must be rejected. 

Moreover, Petitioners also ignore the record, because Mr. Flores' entity was 

not named in the Petition either. Indeed, the entity listed as providing support 

for the Petitioners never changed after Flores became involved. It was always 

the California Center for Parent Empowerment. 

Petitioners also ask the Court to adopt the conclusory argument that the 

California Center for Parent Empowerment is the "equivalent" of a nonprofit 

organization located in New York, the latter of which Mr. Flores testified was 

the actual source of funding. To advance this argument, they note that "Mr. 

Flores testified that this Center belongs to 'another nonprofit based in New 

York," which the District's attorney identified as "Ed Reform Now." (PB 68, 

citing RT 140:5-10.) However, Mr. Flores' testimony lacks foundation. 

Neither Ed Reform Now, nor Mr. Flores, own the organization listed on 

the Petition. Contrary to Petitioners' argument, Flores never testified that his 

organization belongs to another non-profit. In fact. Flores testimony is clear 

that he was independent of Ed Reform Now and Romero' s organization. As 

pointed out in the District's opening brief, Flores had an independent 

organization working out of his garage and he actually solicited Romero after 
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learning she was pursuing a Parent Trigger Act petition to the District. 

Specifically, Flores testified: 

Q. 	How did you become involved in the Palm Lane Parent 

Empowerment Campaign? 

A. 	I saw news coverage around that campaign and I read that 

Senator Romero's nonprofit was engaged in that campaign. 

And I have a history with Senator Romero, so I reached out to 

her to see if I could be of any assistance. 

(RT 96:26-98:16 [emphasis added].) 

Based on this simple and irrefutable evidence in the record that the 

Petition — via Mr. Flores' fees — was financed by a New York organization that 

does not appear on the face of that Petition, as required by section 4802(a)(10), 

this Court must find that the Petition, as submitted, contained a further 

material defect that supports the rejection of the Petition. 

VIII. CONCLUSION 

The evidence at trial demonstrated that the District fulfilled its 

obligations and honored both the letter and the spirit of the Act. It reviewed 

the Petition in accordance with the parameters set forth in the Act and its 

implementing regulations, made accurate findings of deficiency based on the 
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face of the Petition and advised Petitioners so that they could resubmit. 

Petitioners then forwent resubmission and filed a civil action. However, even 

if Petitioners could legitimately construe the District's decision as final, it had 

an obligation to exhaust administrative remedies and seek a determination 

from the CDE prior to filing their petition for writ of mandate. Additionally, 

this Court should further find that Palm Lane does not qualify as a subject 

school and, accordingly, even if Petitioners were to correct Petition 

deficiencies and/or exhaust administrative remedy, they would be unable to 

seek conversion of the school based on the existing Petition or its signatures. 

Thus, for these reasons, the Superior Court's decision should be overruled and 

Petitioner's request for a writ of mandate should be denied. 

Respectfully submitted, 
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